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. The Commander and Environmental Compllance

Brlgadzer General John L. Fugh
Asszstant Judge Advocate General for Civil Law

‘ " Lieutenant Colonel Scott P. Isaacson
o i Cluef Enwronmental Law Dmsion, OTJAG

‘Major Lawrence E. Rouse
. Litigation Attorney -

Introductlonl

The rise of the environmental movement in this country
is perhaps the most SIgmficant and influential legacy of the
1980°s. A by-product of this grass roots movement is the
detailed scrutiny to which'the public now subjects federal
agencies in regard to environmental compliance. Along

with the rise in pubhc concern has been intensified atten-

tion from Congress and state ofﬁclals These concerns
have crystalllzed into a large body of environmental laws
and regulations. The perception of many within these
polmcal forces is that the defense establishment is not
complymg with environmental requlrements—m other
words that we are breaking the law!

" Our chain of command has spoken regardmg tlus per-
ception of widespread violation. Secretary Cheney, in a

memorandum to the service ‘secretaries, recently. empha-
sized that compliance must be a command priority. at all
levels. He went on to say, *‘I want every command to be
an environmental standard by which Federal agencies are
Judged . We need the right people at the right place with
the right training.*"2 The Secrétary has also promulgated a
new environmental cthlc for the Defense Department. That
ethic is expressed in three words—compliance with the
law, responsibility as careful stewards of vast natural
resources, and cooperanon with fcderal state, and local
regulators 3

At most installations,. environmcntal  compliance
presents a greater challenge than almost any other issue
the commander faces. Additional *‘players®> are on the
scene who'are usually absent'from most other areas in
which a commander operates. These ‘‘players’® are the
regulators (both federal and state), the local governments,
and the local populace, especlally those orgamzed in

Enwronmem‘al Law Dzvtsum, OTJAG

envnronmentally-onented groups, Each group has its own
“levers and hammers.”* Dealing with these forces is
usually a new experience for the commander and, at umes
can be terribly frustratmg

* ‘The fundamental reason for this state of affairs is a dras-
tic change in the traditional sovereign immunity that the
United States typically enjoys under the law. In most
instances federal activities cannot be regulated by the state
or local governments. This basic principle of law stretches
back to the earliest days of our constitutional framework.
In the case of McCulloch v. Maryland4 t.he Supreme Court,
led by Chief Justice John Marshall, held that the Bank of
the United States, as an. mstrumentahty of - the federal
sovereign, could not be regulated by the states. However,
Congress has waived much of this tradmonal immunity in
the environmental area. For example, the Clean Water Act
provides that federal departments *‘shall be subject to, and
comply with, all Federal, State, interstate, and local
requiréments ... respecting control and abatement of water
pollution”’;3 the Clean Air Act requires that federal depart-
ments “‘be subject to, and comply with, all Federal, State,
interstate, and local requirements ... respecting the control
and abatement of air pollution’’;6 and the Solid Waste Dis-
posal Act requires that federal departments “*be subject to,
and comply with, all Federal, State, interstate and local
requirements ... respecting control and abatement of solid
waste or hazardous waste disposal.’*?

The clear congress:onal trend is the enactment of more
onerous measures to force environmental compllance on
federal facilities. For instance, H.R. 10568 would allow
fines to be assessed against the government for violating
solid or hazardous waste standards. This bill, if it becomes
law, would put the regulators in the ‘‘drivers seat™ to

l'l‘hls amcle was developed I'rom a speech that Brigadier General Fugh delivered at the DOD Eastern Reglonal Commander’s Conference in Destin,

Florida, on March 7, 1990.

' 2Secretary of Defensc Memonndum for the Sccretanes ol‘ the Mllllary Dcpartments subject Envnronmemal Managcment Pohcy, 10 Ocl 1989

3Rcmurks by Secrelary ol' Dcl'ense D|ck Cheney to the Wmlcm Assocmlion of Altomeys General 4 Aug. 1989; prmted as “‘The DoD Envnronmental

Ethic,"’ in Defense Issues, Vol.’'4, No. 32. ,
4McCulloch v, Maryland, 17 U.S. (4 Wheat.) 316 (1819).
333 US.C. § 1323(a) (1982).

°42 us.C. § 74 [8(!) (1982)

42USC.§ 6961 (1982). .

SH.R. 1056 lOlsl Cong., Ist Sess. {(1989). -
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determine a eornmander 5 budgetary nnd mlssxon

» pnonttes

As demonstrated by tbe Aberdeen Provmg Ground caSe,}
one of the most extraordlnary legal growth areas has been_ .
environmental criminal law. The Justice. Department nowi
has twenty full-time lawyers working on such presecu-

- tions, backed up by U.S. Attorneys and FBI agents across
the nation, plus fifty criminal investigators at the l'-.‘.nvuon-;

mental Protection Agency. In the past few. years, the Jus-
tice Department’s special environmental. unit has obtained
more than 400 settlements or convictions against mdmd-
vals and corporations, yielding fines. of $26 mllllon a.nd
pnsonsentences totahngZ?Oyears’ Cle s e,

_The message is slmple—envtronmental eomphance isa
mission that must be necomphshed There is no excuse for
domg nothlng or staymg out of comphanee o '

Common Environmental Comphanee Problems

The ‘goal of. envtronmental ‘compliance ‘is not aIWays
s:mple to altain. The requtrements are often detailed,-open
o a wide range of interpretation based on' ‘subjective deter-
minations, and differ from state to state. Envirorimental
media—air, water, and solid waste—are generally the sub-
ject of different regulatory programs, often: overlapping,’
and regulators sometimes have jurisdictional disputes. -

A commander must be aware that there are several areas
that could cause problems with the environmental over-
seers. These areas are the installation’s curreént operations,
btstoncal operations, training activities, and construction/
demolition activities. Each of these areas has a significant
potential for envnronmental eomphanee problems. -

Every installation commander is aware of the need to be
_ informed of current installation operations. But how many
commanders know which installation operations fequire
permits from the regulators? For example, if the installa-
tion has a boiler heating plant, air emissions permits are

ttormally requtred Dependmg upon the geneml air quality

in the area, application of more stringent emissions con-
trols may be required. Permits are issued for a fixed period
of time and’ normal]y include “reopener - provisions.
These provtstons give regulators the right to institute pro-
ceedings requiring modlﬁeatlons during the permit period.
Retrofitting controls ‘on older equipment can be very

expe'nsive. The regulntors‘lnay ‘_tequire new equipment to

’Reeent examples of craclung down on. major polluters—

be installed. Recognize that any or all of these options can
bedirected: by sthe regulator. without regard. to the ¢om- -

' mander’s planning or budget concerns. Failure to comply. .-~ .
with -the permit may result in shutting down the non- .
. complying operation, modifying the operation; or attempt-~

ing to impose fines against the installation. The regulators

are more prone: to come after federal: facilities because of :‘>:. SR
our poor compliance record. Also, they believe that the .~ .. """,

economic impact of shutting down our installations is rela-

tively mild as compared to the impact of shutting downa
corporate facility. Commanders need. to ensure that

ehvironmental *“permits - are : current, “all - _appropriate
activities are covered, permit conditions are met (orappro- -

Prlate modifications sought), and deﬁmencles mmd dur- e

ing mspectnons are promptly addressed

Hlstoncal operatlons, or actmttes that are no longer
ongoing, create a different set of problems. Any installa;
tion. that has engaged in. manufacturmg industries or

related operations is a prime candidate for an envimmen_ e

tal audit. If demilitarization or dlSposal activities 100k
place at the installation, chances are that some eontamma- '

tion remains that requires cleanup. If installation opera- - . - -
tions had been terminated on short notice, such as calls for -
demoblllzatlon after the Korean ‘or Vietnam wars, it is -

likely that materials were improperly stored or disposed . . .
of. I portions of the installation were leased to private . ' v e
concerns, their activities may have resulted in pollution R

that will requrre action. - R S

When the historical record raxses envtronmental pon
cern, it is 1mportant for the commander to determine what

knowledge exists and what knowledge can be developed . e
concerning past activities. The installation may be a candi- - .- ./
date for action under the Defense Environmental Restora-

tion Program. For the Army, this program is managed by:

the U.S. Army Toxic and Hazardous Materials Agency\ N
(USATHAMA). It has a broad range of expertise in -

envtronmental remedlatlon to asstst Army installations.

Trammg requtres spectﬁc acttons and gives nse to other

environmental concems. The intended use of land, par- .

ticularly off base, may require documentatlon under the
National Environmental Policy Act (NEPA). Under. the -
NEPA process, the commander must assess the potentlal
impacts of the training on or near the installation. Some

restrictions or mitigation actions may be required in order - el
to conduct the training. Permits may also be required.

United States v. Ashland Oll No 88 -146 (W D. Pa. filed Sept 15, 1988) One violation under the Clean Water Act md one vlohtlon under the Rlvers

 and Harbors Act. Fine: $2.25 million. This fine was adjudged in addition to the previously assessed state civil penalties of $4.6 million and up w0 $30‘ o '

million required for setilement of s private clas ‘action suit, In re Ashland Oil Spill Litigation, No. M14670 (W.D. Pa. filed Nov. 7, 1989). o
. United States v. Texaco Inc., No. CR 88-954-DK (C.D Cal filed Dec. 12, 1988): 'l\wo vtolat.lons under the Outér Conunenlal Shell' Llnds Act l-'inc -

$750,000.

United’ States v, Ocean Spny Cnnbemes. lnc No. 88-13-N (D Mass. filed Dez. 20, 1988): Twenty-one violations under the Clean WIlel‘ Act Fine, _. —

$400,000,

United States v, Exxon Corp No. A90-01$ CR (D Alaska filed Feb. 27, 1990): Accused of one vtolauon each under the Clenn Wnter Act. lhe Rel'use .
Act, the Mlgmtory Blrd Treaty, the Ports und Waterways Act, and the’ Dangerous Cargo Act. Potential fine: $700 million. .- * :
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S L e

chulators have becothe: mcreasmgly interestéd in mllltary.;

traming The latest example of this growing trend is a state
agency’s attempt (o regulatethe burnmg of excess amllery
propellant:bags during firing' exercisés. Flying is ‘com-

monly ‘restricted becausé of concerns: over aircraft noise.

Laundering may require-permits for:discharging water.in

 field environments. Equipment such-as smoke.generators -

may-require  air ‘emissions permits.’ Training ‘may ‘be

greatly restricted, on'and off base, because of the prsence :

°f cndangered Specles or thexr habitat:10 < -

Construcuon or demolmon typlcally require the prepa-
rat:on of NEPA. documentatlon before they can be con-
ducted. The N'EPA process may identify concems that
cause the project to be modified or.even cancelled. The
presence of wetlands may also require project changes
Demolition may involve the removal. of asbestos, a mate-
rial heavily regulated by federal and state agencies. Prop-

_ erty that is designated as historic or culturally significant
may be protected from alteration. In one instance, local

citizens attempted to have some World War I barracks -

declared historically significant to prevent their demolition
and replacement with modern barracks. They apparently

were-concerned with the posslbrhty of mcreased mllltary ‘

' traimng on the mstallatlon :

In n case where an cnv1ronmcntal wolatlon is dls-

covered, a commander s options are llmlted to the follow-

ing alternatives:
. — immediately come into complia'nce; »
v - shut down the offendmg faclllty. ‘

e negouate an agreement with the regulator for -
commg back into compliance, or, - :

| — seek a Presrdentlal exemption |f sufﬁclent funds -
_have been previously requested (a ‘“*nonstarter*’
. in peacetime).

Note that doing nothing (and remammg out of comphance) :

is clearly not an option.

Installatlon Environmental Resources

“To whom does the commander look for assistance in
achieving full environmental compllance? The com-
mander should use a team approach in managing environ-
mental issues. Team members should include -the
environmental coordinator, safety officer, lawyer, preven-
tive medicine officer, public affairs officer, and land man-

ager. The two. key players at the installation are the

environmental coordmator and the lawyer

The environmental coordmator is usually responslble

for all permitting and reporting. This person is a critical :

- the commander.

commander should:

_éomponcnt of the;installation ‘staff. . An installation's

environmental well-being depends on how well this person
works with the regulators and others on the installation
#taff. Needless to say; this ‘individual 'musi be’ propérly
trained and’ graded The: enhronmeﬂtal codrdiniator is too
lmportant to bury within' the mstallatlon organizational
structure The Commander of Aberdeen Proving Ground,
in ‘an’effort’ to deal -with ‘the ‘serious ‘problems”of ‘that
installatlon, rcqulres ‘the ‘environitierital ‘éodrdinator to

~ report directly to him. This person, at a minimum, should

report diréctly to the Ditector of Enginieeting and Housing
(DEH). Keep iin mind ‘that thé environmental office tust

- deal with areas that are beyond the séope of routine DEH

activities, particularly - training. ‘The commander must

. establish and maintain a relationship w1th the environmen-

tal coordxnator, and this person must have ready access to

The Army is training more environmental lawyers in

response to the changing’ times. 'Each ‘installation legal
_ office has an environmental Jaw speclalxst (ELS). With the

creation of the Environmental Law Division in the Office
of The Judge Advocate General in,October, 1988, more

_training opportunities and information have become avail-

able to these attorneys in the field. The ELS needs to work

closely with. the environmental ~coordinator._on the

installation. . -
Actions That Should be Taken
by the Installatnon Commander

. The installation commander must be a strong, highly
visible presence in matters of environmental compliance.

" There is no substitute for command emphasis, and there is

a definite neced to stress that the commander will not
tolerate -inattention in achieving and maintaining full

—compliance This is serious business that sometimes

requires serious .changes in programs, actxvmes and
attitudes. o

‘Upon assummg command ‘the commander should con-
duct a prelumnary inquiry into the status of the installa-
tion’s environmental compllance . program.  The

~— determine whether there are any outstanding
notices of violation (NOV) issued against the '
facility and what NOV's hdve been resolved in
. the recent past. . .

— determine whether the mstallatlon is operating
under any complxance orders or compliance
" agreements. If so, specified actions must be car-
ried out on a defined schedule and penalties may
be stlpulated for noncompliance.

19E.g., the desert tortoisc at the National Training Center, Fort Irwin, Califomia, and the red cockaded woodpecker at Fort Bragg and Fort Benning.
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— review the status of budgeting for environmental -

cormipliance. Specifically, the commander should

“ensure that-sufficient funds were requested for -
i the pnonty environmental requirements identi-.
fied in the installation’s” most recent OMB
o A- 106u submission (Form 1383), ¢ < oo

- determme what kind of workmg relatlonshlp ‘

' exists between the installation and the regulators.
If the enwronmental coordmator does not know

- who monitors the installation’s permits, he needs _

. to find out and establlsh a worlcmg relatlonshlp.w
, ,,wrth them. : :

Z_ ‘know what projects are scheduled and ‘underway -
' and -'what NEPA documentatron has been
completed. ,

—_ find out when the last envrronmental audlt was
“conducted on the installation, what deﬁclenclesv
~ ‘were found, and the remedy for the deficlencres '

., —=-determine what hazardous waste is generated on -
the installation and what permrts the mstallatlon "

= be mformed of the methods of hazardous waste‘
 disposal that are underway, of any problems in
this area, and of the costs of that disposal.

— find out the state of training of. Lhose who handle
hazardous waste. " ;. 't :

— determine what efforts are underway to minimize
“'the genemtron of hazardous waste and therr effec-
nveness RN wo

‘ The key to avoldmg envrronmental problems is to rec-
ogmze the reality of the lhreat Every commander should
tour the installation to observe ongoing activities that may
affect environmental compllance When inspecting motor
pools, it is important not only to check on the maintenance
statistics and equipment, but also to observe where the
used ‘oil is stored :and how. it is handled. The use :of
degreasing agents and their disposal should be inspected.
Hazardous waste storage should be inspected. Many of the
regulatory requirements for these facilities are based on
common sense good housekeeping practlce “If the place
looks messy or disorganized, if it appears that a leak would
not be contained, or if it is hard to determine if any drums
may be leaking because of the way they are stored, the
place is probably out of compliance and thus vulnerable to
an NOV from a regulator. Deficiencies should be noted
and corrected and a record ‘should be made of the correc-

tions. Remember the commander is usually the permit
holder for the lnstallauon He is the primary focus for
compliance and is accountable ‘to the regulators.

- Tenant activities can be a major concern in- achlevmg

" compliance.’ Normally, the installation; niot the tenant; is

the permit holder. This situation may .cause the tenant to

" have a reduced ‘awareness - of existing ‘environmental
' requirements. The installation env1ronmental coordinator

needs to work dlrectly with the tenant countetpart. If con-
cerns develop or persist over envrronmental compliance,
the installation commander must address them with the
tenant commander Any unresolved differences must be
escalated promptly up the chaln of command for a swift
decision. L
The installation commander should strive to meet the
regulators. Just as a new commander routinely meets with
local officials, why not include the appropriate off1c1als
from ' the various regulatory agencies? The appropnate
EPA regional federal facilities coordinator is a must. So
are the appropriate officials respons1ble for issuing permrts
to the mstallanon

Resources Available to the ‘Commander ’

The commander-can cbtain assrstance from a wide array
of resources within the defense establlshment For &xam-
ple, an excellerit referencé is the **Commander’s Guide to
Environmental Compliance®*. published by USATHAMA.
The ‘‘Environmental Review :for «Management “Action
Checklist,”” published by the Corps of Engmeers ‘Con-
struction Engmeermg Research: Laboratory, is another
excellent source of information. i :

' Major commands normally have resc':urces with a wide
range of environmental ‘experience that can provide both
technical and legal assistance to installations. In the Army,
USATHAMA and-the Army Environmental Hygiene
Agency are available to provrde technical assistance. The
Amy Envrronmental Office in HQDA provrdes gurdance
on policy issues and on other environmental matters. The
Environmental Law Division, Office of The Judge Advo-
cate General, is available to provrde legal advice..: -

Conclusron

The commander s problem of atta.lmng env1ronmental
compliance is not a passing issue that will soon go away.
The public’s concern over envrronmental compliance is a
legitimate ohe. Complrance is a matter that cuts across
everything we do, in both public and pnvate sectors. Itiis a
national concern that will continue to receive the attention
of our elected and appomted ofﬁc1als Until we fully com-
ply, we are vulnerable. Crmcal mission activities will suf—
fer and may even be. halted ‘Civil and cnmmal sancuons

against us are real possibilities. .

Installation commanders face an ever mcreasmg chal-
lenge as they deal with the environmental issues of the
future. The Army is orgamzmg to face these challenges
and to help the commander in meetlng the envrronmental
cost of doing ‘business. ’

1 Office of Management and Budget Circular No. A-106, Reporting Requirements in Connection With the Prevenuon, Conlrol ‘and Abalemenl ol‘

Environmental Pollution at Existing Federal Facilities (Dec. 31, 1974).
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Memorandum From the Commander of the US. Army Corps of Engmeers

The followmg isa memorandum  from Lieutenant General Hatch, Commander of the U.S. Army
Corps of Engineers, concerning environmental engineering. The memorandum provides guidance
on environmental matters to the Army Corps of Engineers. It demonstrates the commitment being
made by the entire Department of Defense to integrate a new environmental ethic into every

aspect of DOD business. .
| 14 February 19§0
" MEMORANDUM FOR '

‘Commanders, Field Operating Activities
- Assistant Chief of Engineers |
Directors, HQUSACE
Chiefs, Separate Offices, HQUSACE
SUBIJECT: Strategic Direction for Environmental
Engineering

1. The Army Corps of Engineers is entering an exciting
new decade as we witness the greatest changes in the
international order in years, perhaps our lifetimes. It is a
time to reflect on our 200-year tradition of service and
" prepare ourselves for yet greater service in the nineties
and beyond. This letter focuses on what I believe will be
our greatest challenge, opportunity, and growth area.
While the emphasis on various components of our
national security and our Nation’s well-being are chang-
_ ing, one element emerges in relative importance—not
_ only in the United States, but throughout the world—our
environment. ‘

2. We in the Corps are justly proud of our role in
.developing and defending our Nation in the last two cen-
turies and of our response and adaptation to a growing
national concern for environmental values. In this era of
ever increasing change, *‘response and adaptation® are
not adequate for contemporary needs. The present lead
times involved in changing the direction of our institu-
. tion with the momentum of our legal, regulatory, cultural
and budgetary bases for conducting our business are just
‘too long. We must establish a new strategic direction that
will guide current and future changes in all aspects of our
program, civil and military. These changes will be fully
consistent with Administration policy and in accordance
with both the spirit and the letter of the authorizations
provided by Congress.

'3. The National Environmental Policy Act (NEPA)
- remains our broadest guide for action. Twenty years ago,
the President and the Congress declared that it was the
" continuing policy of the Federal Government to use all

' _-practicable means, ‘‘to create and maintain conditions

under which man and nature can exist in productive
harmony, and fulfill the social, economic, and other
‘requirements of present and future generations of

~  Americans.” (NEPA, Section 101) President Bush and

Secretary of Defense Cheney have specifically declared
their dedication to a sound environment. President Bush,
for example, in a speech to the United Nations on 25 Sep-
tember 1989, identified the environment along with
economic and security issues as the top global challenges
of the 21st century. It is increasingly clear that our
security relies on a healthy natural resource base. On 10
October 1989, Secretary Cheney stated his vision for how
the Department of Defense would meet the environmen-
tal challenges it faces. He called on the DOD to be the
**federal leader in agency environmental compliance and
protection®” and to be committed *‘to meet the worldwide
environmental challenge.”” Therefore, to meet our
Nation’s and the world’s needs, an environmental ethic
must be an integral part of how we conduct our business.
It is the Corps® obligation to protect and restore environ-
mental quality while contributing to social and economic
well-being. ‘

4. In practical terms, embracing and promoting. our
environmental ethic and spirit will change the way we do
our traditional business and work for other agencies. As
our history demonstrates, we have a unique tradition and
capability to solve engineering, environmental and
developmental problems facing the Nation and the global
community. The anticipation and prevention of environ-
mental damage will continue to require that the ecologi-
cal dimensions of a project, a policy, or a federal action
be considered at the same time as the economic, social,
and engineering considerations; however, the weight we
give to environmental consequences will increase. Pro-
posed development or action will attempt first to avoid
adverse impacts, then minimize or reduce them, and
finally compensate for unavoidable effects over the life
cycle of the project or action. Simply put, the environ-
mental aspects of all we do must have equal standing
among other aspects—not simply & **consideration,"* but
part of the ‘*go-no-go*’ test along with economics and
engineering.

5. President Bush has stated that we will protect and pre-
serve wetlands and adopt a no net loss of wetlands policy.
We will wholeheartedly support the President’s wetlands
initiative (to the full extent of our authorizations) in our
project planning, our operations and maintenance
activities, our military programs, and our regulatory pro-
gram. In doing this, we will also strive to protect other
precious natural resources, including valuable agri-
cultural lands. While our current programs already
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provide essential protection for our water resources and -

wetlands, I am committed to strengthening them and
using the regulatory program, within legal and policy
bounds, to protect wetlands from unnecessary destruction
or degradatron ’

6. In our military program, the land walter, and natural
resources made available to the Army are limited and
must be carefully managed to serve the Army’s short and
long term needs. Embracing an environmental ethic and
applying this ethic to our stewardship of our natural
resources is vital and will be an important ingredient in
supporting our Army. Environmental leadership and a
commitment to go ‘‘'beyond compliance’’ must be the
standards upon which our service to the Army is
measured. -

7. Our work mllltary, civil, and support for others
depends on creative, env1ronmentally sensitive engineer-
ing. We must look at our work in a broad social and
environmental context, .as well as in technical and
economic terms. Decision makers (our higher authorities,
project partners, and customers) need to be aware of the
regional and life cycle consequences of each possible
solution we recommend We must plan wisely at the out-
set and integrate environmental concepts with engineer-
ing creativity in all phases of our projects and activities.
We will not only mitigate environmental impacts of
development,: but, when authorized to do so, we will
expand our work that directly addresses environmental
problems as-a central purpose of the engineering effort.
We will continue to' consider both structural and non-
structural solutions in solving problems and in protecting
and restoring our environment. All of this will depend on
our continuing to develop the requisite envrronmental
engmeenng talent. -

8. We have already realized the opportunltles environ-
mental engineering brings to the Corps. For example, we
are investing nearly $500 million annually in solving
environmental problems in the area of hazardous and
toxic waste. Restoration of contaminated sites is and will
continue to be a significant environmental issue facmg
the DOD, EPA, DOE and other agencies. This challenge
requires engineering capabilities that Army Engmeers
have demonstrated in EPA’s Superfund and the Defense
Env1ronmental Restoration Programs Environmental
engineering and supporting research and development
account for nearly three quarters of a billion dollars of
our FY 91 budget—m1l1tary, civil, and support for
others.”

9. Among all agencies whose primary reason for being is

not environmental protection, you have been leaders in
integrating and embracing environmental values—with
your continued efforts we will build on that leadership. It
is especially important to forge new partnerships with the

- total environmental community and other resource agen-

cies as well as with those who pursue development. We
can learn much from one another, and I challenge you to
engage in continuing dialogues among these diverse
interests.

10. Thanks to the visionary, pioneering efforts of our
predecessors, we have a good story :to tell about the
environmental value we have designed and built into
many of our projects; the aggressive research and
development we have conducted to enhance thé environ-
mental aspects of our efforts; and the environmental pro-
tection achieved through our regulatory program. In
more recent years, we have intensified our env1ronmenta]
focus in research and development, civil works, military,
and support for others programs. Now, I believe our
Nation asks more of us. Yes, we must continue the good
work we have begun but we must also enhance the
env1ronmental aspects of our basw m1ss1ons We must be
capable and w1lllng to respond to new missions that fea-
ture solvmg environmental problems just as we have for
nav1gat10n, flood control military constructlon, étc.

11. I recognize that until we have included changes in the
vast body of guidance that directs our actions, there may
be a frustrating gap :between our words and our deeds.
For example, we will explore updating the ptinciples and
guidelines that are the basis for water resource project

formulation. Bear with me in this transmon
(

12. Fmally, I ask each member of. the, Corps to, mtegrate
environmental sensmvrty into our day -to- -day busmess
The cumulative consequences of our work must reﬂect a
clear interest in protecting the quality of our environment
and natural resources—we will be measured by what we
do, not.what we say. Our commitment must be to
enVIronmentally sustainable development 1n which we do
not compromise the future while we meet current needs.
Now is the time to use our engmeenng, scientific .and
management capacity to advance our Nation’s environ-
mental goals. We recognize that susta1n1ng the environ-
ment is a necessary part of buxldmg and securing this
Nation.. ~

H.J. HATCH" B
» Lieutenant General USA
““Commandmg '
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Artlcle 31(b) and the Defense Counsel Interv1ew

Major John B. McDaniel
Contract Appeals Division, USALSA

Edztor s Note—A Judge advocate recently requested an advisory opinion on the same issue that is
__ presented in this article. The Executive, OTJAG, referred the request to the Professional Respon-
sabalzty Committee, which is presently considering the issue. This article, however, represents the
_author’s personal opinion. The opinion of the committee will be pubhshed in a future issue of The

. Army Lawyer.

The lPi-bb'lem: A Not So Hypothetical Hypothetiéall

You are a defense counsel at a major installation. Your
client, Specialist X, is charged with larceny of govern-
ment ammunition and aggravated assault with a firearm.
According to the CID report, X confessed to taking gov-
ernment ammunition with him on an overseas deploy-
ment, where he became involved in a mock firefight with
aggressor forces played by American soldiers assigned to
another unit. During the firefight, he loaded a-magazine
of live rounds in his M-16 and, with his next burst of fire,
blew the blank adapter off the weapon, shooting an
aggressor in the groin and almost killing him. About the
only good thing in the confession from the defense per-
spective 1s that he denied the shooting was intentional.

X has an lmpeccable record and, but for this one inci-
dent, seems like a truly.good soldier. He feels very bad
about the shooting, and you suspect that he did not really
steal any ammunition. You conclude that he may have
been covering up for someone when he made his state-
ment to CID. Finally, two days before trial, X tells you
that his squad leader, Staff Sergeant Y, gave him a maga-
zine of live rounds the night before the shooting.

Despite the fact the battalion commander had lssued
strict orders against carrying live ammunition on
exercises, X believes carrying live rounds on exercises
was a fairly common practice in his unit. X is certain that
Y knew of the commander’s policy. X also thinks that
during shakedown inspections Y routinely covered up for
squad members who carried live ammunition.

Your situation is clear. Evidence of SSG Y’s conduct
will exculpate X of the charge of stealing ammunition. It
arguably will also reduce the criminality of the aggra-

vated assault charge; at the very least, it should mitigate

the sentence your client will receive for the shooting.

You decide to interview SSG Y and determine how
much, if anything, he will admit to. You phone X’s
orderly room and SSG Y happens to answer the phone.
Because you have already interviewed him as a witness
for the sentencing phase, he is not surprised when you
ask him if he would be willing to come over to your
office to talk some more about X’s case. No sooner have
you hung up the phone than you are struck by an unset-
tling thought: you want to ask Y about the ammunition he
gave X and about the unit’s policies and practices regar-
ding ammunition in general, but you now suspect Y of
several crimes.2 Should you read th his rights before
asking him any questions?

The Statute

Artiele 31(b) of the Uniform Code of Mlhtary Justice
states:

No person subject to this chapter may interro-
 gate, or request any statement from an accused ora
person suspected of an offense without first inform-
ing him of the nature of the accusation and advising
him that he does not have to make any statement
regarding the offense of which he is accused or sus-
pected and that any statement made by him may be
used as evidence against him in a trial by court-
martial.3

i

‘A literal reading of the statute would seem to indicate

" that the statute applies to the military defense counsel

interviewing a witness whom he suspects of an offense.
The legislative history of the provision, however, gives
no indication that Congress intended it to apply to the
defense counsel interviewer.4 Indeed, there is no indica-
tion that Congress ever contemplated such a situation.
Moreover, statutes are often construed contrary to their

LThe facts of this hypothetical are based loosely on the facts of a case tried by the author as trial counsel in 1985.

2At a minimum, Y appears to have willfully disobeyed the commander’s order not to carry live ammunition on field exercises (a violation of article
90 or 92, depending upon the facts) and to have been derelict in his duty as squad leader insofar as he transferred the ammunition to X in violation of
the commander’s order (article 92). He also may be guilty of larceny or wrongful appropriation of government ammunition (article 121). If he
rendered false reports during shakedown inspections for ammunition, he may have made false official statements (article 107). Finally, if Y know-
ingly transported stolen ammunition across a state or international boundary in order to get to the deployment area, he may have violated 18 U.S.C.

922(i) (1982). .

3Uniform Code of Military Jusllce art. Sl(b), 10U.S.C. § 83l(b) (1982) [hereinafter UCMI].

4The legislative history reads as if the only situation contemplated is the prototypical official investigation conducted either by military law
enforcement personnel or by representatives’ of the command concerned, such as the Inspector General. See Hearings on H.R. 2498 Before a
Subcommittee of the House Committee on Armed Services, 81st Cong., 1st Sess. 983-92 (1949) (hercinafter House Hearings].
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actual wording when a literal reading would be incon- .

sistent with legislative intent.5

~ The Cases )

.. Not surprisingly, all of the reported cases dealing with
the issue of the applicability of article 31(b) to defense
counsel arise (following our hypothetical designations)
in the context of the subsequent prosecution of Y, not the
antecedent prosecution of X. As a result, their focus gen-
erally is on whether Y’s unwarned statement may later be
used against Y;¢ the usefulness of such opinions in decid-
ing upon the proper course of conduct for X’s attorney in
his representation of X is limited accordingly.

.. In United States v. Milburn? the Court of Military
Appeals ruled inadmissible certain unwarned statements
that Milburn (Y in our hypothetical) had made to :a
defense counsel representmg another accused, named
Ellis (X), concerning a related offense. The court also
excluded unwamed testimony that Milburn had given at
Ellis’s trial. The majority excluded the statements made
to Ellis’s defense counsel, holding that *‘in such a situa-
tion where incriminating statements are deliberately
sought from a witness suspect unrepresented by counsel,
it is required as a matter of military due process and fun-
damental fairness that appropriate warnings be given by

court . dubjously éharacterized the defense counsel’s
mtervnew of Milburn as *‘an official investigation of a

‘crime,”” concluded that under the facts of the case the

warnings *‘appear[ed]’’ to have been required, and added
the following caveat: ' : : '

" This'is not to say that all defense counsel must warn
all witnesses whenever requesting statements.
However, whenever the accused or a suspect could
perceive that the position of authority of these:
-officers is the moving force behind requiring possi-
ble incriminating answers to these questions, thc
warnings must be glven 2

At least three considerations undermine the -current
validity of the Milburn holding. First, the decision’s
rationale is based in large part on two authorities that are.
no longer in effect: ABA Standards, The Defense Func-
tion § 4.3(b) (1971);1° and Manual for Courts-Martial,
United States, 1969 (Rev. ed.), para. 42¢.11 Second,
Milburn predates the article 31 standard enunciated in =~
United States v. Duga.'? Finally, in focusing on protect-
ing the rights of Milburn, the majority in Milburr com-
pletely ignored the rights of Ellis, the other accused.13

A more thoughtful (but more dated) ‘approach by the
Court of Military Appeals is displayed in United States v. -

the questioning defense counsel.’’® In a footnote, the Howard.'4 The accused, Howard (Y), had testified in the

3United States v. Duga; 10 M.J. 206, 209 (C.M.A. 1981) (refu#ing to construe article 31(b) literally and quoting: ** ‘Judicial discretion indicates a
necessity for denying its [article 31°s] application to a situation not considered by its framers, and wholly unrelated to the reasons for its creation b
(quoling United Siatés v. Gibson, 14 C.M.R. 164, 170 (C.M.A. 1954))). : .

6Such cases are directly concerned not with the application of article 31(b), but wuh the apphcalmn of nnicle 31(d), which states, '*No stnu:ment
obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement may be received in
evidence against him in a trial by court-martial.”* In order to apply article 31(d), the court often must construe article 31(b) as it applies 10 the
particular case. .

78 M.J. 110 {(C.M.A. 1979).
#/d. at 113. Judge Cook dissented, stating succinctly,

. [D]efense counsel is not an agent of the Government, but an advocate for the accused. I see no justification for imposing A
on him an obligation to preface his prelnal questioning of a government witness with advice lhat the witness has a right
to remain silent.

Id. at 114,
%1d. at 112 n.2.

19This section stated that **it is proper but not mandatory** for a defense lawyer 1o caution a prospective withess concerning possible self-incrimina-
tion and the need for a lawyer. For a discussion of the current version, standard 4-4.3, providing that **it is not necessary** to do so, see infra notes
35-40 and accompanying text. ) :

11 This provision stated in pertinent part, *‘In interviewing a witness, counsel should scrupulously avoid any suggestion calculated to induce the
witness to suppress or deviate from the truth when appearing as a witness at the trial. See Article 31.°* It has no counterpart under the 1984 Manual.

1210 M.J. 206 (C.M.A. 1981). Duga propounded a iwo-pronged test, both prongs of which must be satisfied before article 31(b) applies to a situation:

[I)n light of Article 31(b)’s purpose and iits legislative history, the Article applies only to situations in which, because of
military rank, duty, or other similar relationship, there might be subtle pressure on a suspect to respond to an inquiry.
United States v. Gibson [14 C.M.R. 164 (C.M.A. 1954)], supra. Accordingly, in each case it is necessary to determine
whether (1) a questioner subject to the Code was acting in an official capacity in his inquiry or only had a personal .
motivation; and (2) whether the person questioned perceived that the inquiry involved more than a casual conversation.

Duga, 10 M.J. at 210. The Duga court relied heavily on the Gibson decision, especially for its unwillingness to apply article 31 in a wooden fashion.
Quoting from Gibson, 14 C.M.R. at 170, the court said that article 31(b) should not be read Iuerally in situations **wholly unrelated (o the reasons for
its creation.’" Duga, 10 M.J. at 209.

13At a minimum, Ellis’s rights to due process and effecuve representauon of counsel are lmpllcated See infra text accompanying notes 36-58.
1417 C.M.R. 186 (C.M.A. 1954).
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edrlier” trial of 2 prison guard “Private Martin (X),"
Howard received no article31 wamlngs at Martin’s trial.
In decxdlng that Howard’s Statements in"the earlier trial
were admissible in Howard’s trial, the court examined
the legislative history of article 31 and discussed at
length the implications of requiring counsel for either
side to wam a witness who is suspected of a crime.

.-Congress could not have intended to place the bur-
den on defending attorneys::It is unreasonable to
assume that Congress sought to prescribe different

< gtandards for military and civilian defense counsel.
Both should be permitted ‘the same latitude in de-

- fending accused persons.'If a defending counsel at °
the trial level had to advise & witness that he need -

" not answer any question asked of him because de- -

" fending counsel suspected the witness: nught be

“involved, the possibilities are present that the

" wrong person might ‘be convicted. That would

' hardly be proper representation. Moreover, a civil-
ian lawyer would not labor under that difficulty. He

is not sub_]ect to the Code and he could interrogate
the witness at will and thereafter call him to the
~stand. An interpretation which would circumscribe -

. military counsel in discussing the case with pro-
'spective witnesses would in many instances prevent

. the presentation: of an effective defense, and we

~ have no desire to place accused persons and coun-
sel furnished by the armed forces in that’ legal strait-
jacket.16

Two lower court ¢ cases have also dealt with. the ques-
tion of defense counsel wamnings. Most recently, United
States v. Rexroad!? concerned Airman Rexroad’s (Y’s)

unwarned alibi testimony in response to defense ques-

tioning at the assault trial of Airman Ennis (X). The testi-

fiiony was’ admitted against him in’ “his ‘own (Rexroad s)
subsequent trial for perjury, despite the fact that Ennis’s
defense counsel failed to!warn him under article 31(b).
The case is of limited applicability, however, because the
Rexroad couit failed to find that Ennis’s defense counsel
suspected that Rexroad’s ‘testimony was ' perjurious,
thereby avoiding the ‘issue of whether counsel would
have had to warn Rexroad had they suspected perjuty.
The court did note that “‘the defense counsel representing
Ennis were seeking to defend their client, not entrap the
accused.’’18 : P y-

In United States V. Mar.shall19 the court admitted testl-
mony by a’ defense counsel ‘who had 1nterv1ewed Mar-
shall (Y) at a time when the' defense counsel represented
one of the accused’s accomplices (X), despite the fact the
defense counsel a Marine captain, had not provided arti-
cle 3l(b) warmngs 20.The court found, however, that the
interview had occurred with the knowledge and consent

of Marshall s defense counsel. Rather than base its dec1-

sion simply on some assumed’ knowledge by Marshal]
(through his own counsel) of his article 31(b) nghts the
court went to great lengths to explain why it believed the
defense counsel interview lacked the requisite
**officiality’’ required to bring article 31 into play in any
event.21 The court reasoned, **Where a lawyer preparing
a defense for his' client “interviews others ‘apparently
involved i the same incident we are of the view that his
position for this purpose is no dlfferent from that of the
client he represents **22

Other Considerations

The Manual for Courts-Martial23 provides no 'guidance

“regarding the applicability or non-applicability of the

rights waming requirement to defense counsel.24

15Howard's testimony exculpated Martin, ' who was acqmtted In testifying; however, Howard admitted to crimes |.hat then formed the basis of hlS

own prosecution.

1$Howard, 17 C.M.R:'at 192 (emphasis added) Note the emphasls in the Howard case on provrdmg a falr trial to Martln (X in our hypothellcal)
Conversely, the Milburn court emphasized the due process rights of Milburn (Y in our hypothetical). ’

179 M.J. 959 (A.F.C.M.R. 1980).
15]d. at 960.
1945 C.M.R. 802 (N.C.M.R. 1972).

20Referring 1o our hypothetical situation, the Marshall case presents the follow-on situation where, after interviewing SSG Y without providing an
article 31(b) warning, you are later called as a witness in the trial of SSG Y and permitted to testify as to the admissions made to you by Y. There is
one significant factual distinction from our hypothetical, however: in Marshall, the interview occurred with the knowledge and eonsenl of Marshall's
own defense counsel; in our hypotheltical, Y is not represented by a defense counsel at the time of your interview.

21 The court was careful to limit its holding to the facts of the case, however. Marshall, 45 C.M.R. at 808. - -
22/d, at 807. The court also relied heavily on the Howard case language discussed supra notes 14-16 and accompanying text, concluding, **We think
those principles are as pertinent to defense counsel’s pretrial preparation as to the conduct of the trial itself for without such preparation he could not
hope to present an adequate defense.'* Id. at 808. The court further noted that if it held otherwise a defense counsel potentlally could face criminal
liability for failure to wamn (under-article 98), a result the court found undesirable. -
23Manual for Courls-Marual United States, 1984 [herelnaﬂer MCM, l984]
24The analysis to Mllnary Rule of Evidence 305(c) states in pertinent part,

Rule 305(¢c) baslcnlly requires that those persons who are requrred by statute to give Arucle 31(b) warnings glve such

warnings. The Rule refrains from specifying who must give such v warnings in view of the unsettled nature of the case law

in the area.... The commiltee was of the opinion, however, that both Rule 305(c) and Article 31(b) should be construed

ata mtmmum, and in compliance with numerous cases, as requiring warnings by those personnel acting in an ofﬁclal
disciplinary or law enforcement capacity.-

MCM, 1984, Mil. R. Evid. 305 analysis, app. 22, at A22-13 10 A22-14.
MAY 1990 THE ARMY LAWYER e DA PAM 27-50-209 1




.. Army: Regulation:27-10 states that the-Army Rules of
Professional- Conduct for. Lawyers apply to *‘lawyers in-
yolved in court-martial proceedings in the Army."’25, The
same regulation. fyrther: provides. that unless. ‘‘clearly
inconsistent with the UCMJ, the MCM, and applicable

departmental regulations, the American Bar Association '

Standards t‘or, Cnmmal Justrce also apply o ...
counsel w26 : , .

" In the chapter governmg the Us. Army Trial Defense

Servrce, AR 27:10's states‘, “*[O]nce an attomey-cllent re-
lationship is formed ..., defense counsel have a positive
duty to exercise 1ndependent ‘judgment in control of the

case. This duty is limited only by law, regulation, and the

’ Army Rules of Professronal Conduct for Lawyers 27

The Army Rules of Professwnal Conduct . : -

Although many provisions of Department of the Arrny ‘

Pamphlet 27-2628 arguably apply in a tangential fashion

to our hypothetical ‘situation,?® none addresses the ques-

tion of the applicability of the article 31(b) rights warn-
ing requirement to the defense counsel interview. Among
those having some bearing on the question is Rule 5 A(e),
which states, ’

‘ Notwrthstandmg a judge advocate 'S status as a
: ‘commissioned officer, a judge advocate detailed or
.. assigned to represent an individual soldier or em-
_ployee of the Army is expect [sic] to exercise unfet- .
tered loyalty and professional lndependence during
the representation consistent with these Rules and
to the same extent as reqmred bya lawyer in prl- ‘
vate pracnce 307

The comment to the rule adds that-when a judge advocate
represents-an individual client,;* ‘neither the lawyer’s-per-
sonal interests, the interests of other clients, nor the:inter-
ests of . third persons: should- affect loyalty 10 thc
individual client.*"3%,. . ... . .

‘Ina srmllat vem, Rule 1. 7(5) (concemlng conflicts of
interest) forbids representing a’client **if the representa-
tion ... may be materially llmrted by the lawyer s respon-
sibilities to another clrent or 15 i third petson, or by-the
lawyer’s own interests,”” unless the lawyer does not
believe the represéntation will be'adversély-affected and
the client consents after full disclosure.32. The -comment
declares, *‘Loyalty to. a client is also impaired when a

~ lawyer cannot consider, recommend or carry..out. an

appropnate course of actlon for the cllent because of ‘the

._ polnt is whether the conflict wrll "foreclose courses of
""action that reasonably should be pursued on behalf of the
client.” . .

GIU T T Wiy

" The ABA Standards for Cnmmal Jusuce .r:‘"j L

v The American Bar Association Standards for Cnmmal
Justice3S has this to. say about defense counsel ‘providing

‘ warmngs to witnesses: **It is not necessary for the laWycr

or the lawyer’s mvestrgator, in mtemewmg a prospec-

- tive witness, to- caution the witness conccmmg posslble
. self-incrimination and the need for counsel.”*36: The
" quoted language represents a ‘change ‘from' past guid-

ance3? and is based on the conclusion that *‘the giving of
such warnings is probably inconsistent with counsel s
rosponsrbllltles under the adversary system e

2 Army Reg. 27-10, Legal Services: Militaty Justice, para. 3-8 (16 Jan. 89) fhercinafier AR 27-161. ,

261d,
27]d., para. 6-115(2).

‘28Dep’t of Army, Pam. 27-26, chal Services: Rules of Professlonnl Conduct for Lawyers (31 .Dec. 1987) [hercmafter DA Pam 27-26]

29F.g., Rule 4.4 forbids a lawyer from using ‘*methods of obtalning evidence that violate the legal rights of ..

. a [third]} person.”’ DA Pam. 27-26 at

32. This provision simply states the law = it is of no help in interpreting the law or in decldmg whether the defense counsel is requlred by law to
provndc article 31(b) warnings to a witness whom he suspects of an ofl'ense : S ; Sl .

30DA Pam. 27-26, st 35 (emphasxs added).
3[d.

32/d. at 11.

1Jd. at 12.

"Id at 12,

o

35Amcncnn Bar Assoclntion Standards for Crlminal lustice, The Dcfeu:e Fancuon. Standard 4-4. 3(d) ( l986) [herelnafter ABA Standard]

36ABA Standard at 4.56 (emphasrs added),
37 See supra note 10 and accompanying text..

”ABA Standard, *History of Standard,’* at 4 .57. The l'ull paragraph is lnstructlve

Onglnal paragraph (b) stated that **it is proper but not mandatory*’

. The standard now states that "[l]t is not -

necessary”" that such advice be given. This change is due to the belicf that the giving of such warnings is probably
inconsistent with counsel’s responsibilities under the advetsary system, Defense counsel’s primary duty is to the client,
1ot to prospective witnesses, regardless of the extent 10 which they may happen to be in need of legal assistance. If the
cautionary notice of paragraph (b) were (o be given, undoubtedly some witnesses would refuse to speak with the defense,
which is difficitlt to reconcile with the duty of oounscl ‘tn scek the lawful objecuves of his ehent .as speelficd in the '

Code of Professional Responslbllity

Id. The **Commentary"® section, id. at 4.58, states, **The lawyer's paramount loyalty to hls or her own client: must govem in this sxtuation The
**Commentary "’ cites 8 New York bar ethics committee-opinion to the same effect and then notes that the ABA Bthux Commlttee has decided it is
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Although eivrliam fifth - atnendment ‘rights.are’ not

e aIWays coextensive with article 31 rights and:there isno

article ‘31(b) analogue in the ¢ivilian : context: absent

S ,custody, the foregomg ABA guidance is more: closely oft
" point for our purposes than any guidance found in DA
- Pam. 27-26 Moreover.asnoted above,? the ABA Stand-
L 'ards apply o Army counsel unless the. standard con-

g _‘cerned is “*clearly iMonsistent w1th the UCMJ the
B MCM, and lppltcable departmental regulatrons r40

Solutions for Mihtnry Del‘ense Counsel ,
The unsettled nature of the law in: the area leaves us

~ 'without a cleaf- solution to the problem posed -at’ the
" beginning ‘of the article. Below are two of the possible
- solutions. Solution A is the preferred solution, although it
. really represents the author’s opinion of what'the law

- should be in light of the ethical role of a defénse counsel,
~ rather than indicating the current ‘state of the law. Solu-

U _ tion B is'a conservative approach that more clearly ‘com-

. ports with the current case law whtle sttll attemptmg to
do jtlstice to the ethical standards.’

A soluuon that is not presented here is the defense

~counsel readmg SSG Y his article 31 rlghts pnor to ques-

: ttoning. such a course is an unjustifiable *‘non-solution”’
“in light of the defense counsel’s duty to advance zeal-

- ously the client’s interests.#1 Reading Y his rights can
-+ _ decrease (but cannot reasonably increase) the chances
~that SSG 'Y will talk about his involvement; a civilian

‘-'attomey {or any civilian) representing your cllent can

~ question Y without giving any rights warning, thereby -

: maxlmtztng the chances of obtammg adm15510ns benefi-

L -—Comlnuedfmm prcvlaus page =

¢ial to your client. Aceordmgly, as defense counsel you

-should not read Y his rights, because you cannot justifia-

bly take such an avoidable action that is adverse to your
clrent s mterests Reasonable and non-adverse altema
ttves extst : - :

Solutwn A: You Interwew Y Mthout Rzghrs Warmng

- Asa defense counsel you have orne client and one clle
ent only in this case Specmllst X. Although you are an
Army officer, your asstgnment as X's defensc counsel
means that the govemment is not your client when you
are representing X. Contrary to the language in Milburn
characterizing the defense counsel’s interview as ‘‘an
official investigatioh,"*42 your interview of Y (or any
witness) is not official in the sense contemplated by the
drafters of article 31. You are acting as X's agent when
you talk to witnesses,+3 and article 31 does not properly
apply to such interviews. Therefore, no rights warning is
required ‘and; in light of the detrimental effect on your
client’s case if the wamning dissuades Y from talklng to
you, ho warning should be given. “ : '

‘The two crttclal elemems in the a.nalysrs are your status
as agent of your client, X, and your proper role as defense
counsel within our adversary system. Regardmg the for-
mer, the first’ prongof a ‘Duga analysis*s will not be satis-
fied (and both prongs must be satisfied in order for article
31(b) to apply) when one focuses on your role as X's

agent. Because you are in fact acting as X's agent (not as

an agent of the government) in tntervrewmg Y, you are
not * actmg ln an ofﬁclal capactty when you ask Y

o proper, Itowever "'l‘or . defense lawyer o wam 4 witness l‘or the proseeuuon that the Iesttmony lmght lncrlminate the witness when it Is done for the

) purpose of dlscouraglng the witness from testifylng.” Id.at4. 58-4.59. This latter, converse problem is beyond the scope of this paper and will not be
. sddressed here excepl w0 note that, in the military context, wamings for such a purpose mlght arzuably glve rise o a vlolatlon of article 98(1)

L ; (nnneeessary delay in dt.sposluon ‘of & case) or article 134 (obstructing justiee)

B
v

' PSee supra text accompunying notes 23-29

: .m,m 21.|o ‘para. §-8 (emphasis added)

. MSee DA Pam. 27-26, at 2 (**As advocate, & lawyer zealously asserts the client’s posltlon under the law and the elhical rules of the adversary
system. % ‘id. at 6, Comment to Rule 1 ’3 (**A lawyer should act with eommltment and dedication to lhe lnterests of the client and with zeal in’

T ldvoclc)' upon the client's behllf ).

o . SaSce supra text mompnnylng note 9. Compare Mllbum with Umted States v. Gnsham, 16 C M R. 268 272 (C. M A. 1954) (French poltce “dld

Fiot, In any sense, act as instruments of the American military establishment when interrogating the aceused“ and aecused‘s statements, therefore, '
were ldmissible notwlthslanding lack of article 31(b) wamlngs) . :

E "Su npm et accompanying note 22; United States v. Marshall, 45.C. M.R. 802, B07 (N.C.M.R. 1972)

. '“A tactical issue must also be confronted by the defense counsel |ntervlewlng Y, namely whether 1o have anyone else present during the interview
. (so the other person could serve as a witness later as to what Y said). Although this issue s faced every day by defense counsel conducting interviews,

- ¢ may be particularly crucial where the interviewee is also & suspect because of the likelihood the witness may invoke his article 31(a) right to silence

prior to or at X°s trlal. If no other person is present, the defense counsel may have to deal with the advocate-witness rule, thercby jeopardizing his
. righit w0 stay on the case. See generaliy J. Stonerock, The Advocate-Witness Rule Anachronism or Necessary Restnlnt? (Apnl 1989) (unpubllshed

o .ltlnuscript, available through TJAGSA llbmry)

L "See supra note 12. The first pronz determmes whether the questioner was actlng ln an ot‘ﬁclal eapaclty in his lnqulry or only had a personal
" motivation.** Duga, 10 M.J. at 210. .
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questtons, you are acttng asa surrogate for X,%6 and Y‘
knows it.47 Your monvatton 1s, hke X's own mottvatton,
personalto Xooo bl el T s

Regarding - your role in” the adversary system, you
should recall that the purpose in assigning a TDS military
counsel to an accused is to provide the accused with rep-
resentation’ as independent (and as competent) as he
would receive if he had a civilian attorney.4® The adver-
sary system depends for its validity upon a defense coun-
sel who provides undivided loyalty to the pursutt of the
cltent s-interests; the only constralnts should be those
lmposed upon all attomeys as officers of the court.4
Such a role is crucral because apphcatton of the artlcle
31(b) requtrement to a defense counsel interview can
result, in the worst case, in the convrctton of an 1nnocent

person(X)5° S L e e

The Howard court was correct in concludmg that Con-

" gress, in enactmg article 3l(b), could not have intended
to put thé accused represented by mlhtary defense coun-
sel in a worse position than:that of the accused repre-
sented by civilian counsel.5! A correct emphasis on the

to apply to mtlltary defense counsel ‘when representmg a
c:lrent’2 i f B :

The one obvtous problem wrth followmg the; foregomg
reasontng (and interviewing Y. without. provrduig wam
ings) is the. Milburn case. Although the lanlguage ini the
Howard case regardmg defense” counsel | warmngs ts
directly contradlctory, Mtlburn did not explicitly. over-
rule.it. Howard therefore, may be relied upon fortsome
should be limited to tts facts. Also, as noted above, the
criminal justice system 's view of itself (both inside and
outside the military) may have shifted substantlally since
Milburn was decided.53 The newer Duga: staridard-and
the current ABA view that defense wammgs to witnesses
are mcompahble with thé rolé of defense counsel rndlcate
that Milburn should be oVerruled 54 S

Fmally, the Mtlburn case was; wrong when dec1ded
The rights of two: accusedvsoldters ‘were involved:. Ellis
(X in our hypothetical) and Milburn (Y). There is no:rea-
son in law or logic to elevate Y’s rights over.X’s. simply
because X had the mlsfortune to be tried first.5 Indeed

the Milburh rulé tums tice'on its head — m worst case
scenarios, it presents speetacle of a’ system that sup-
presses the truth in order to convrct ah mnocent person

role of defense counsel (whether mtlttary or ctv1ltan) is at
the heart of thts concluston, there is no systemlc justifica-
tion for an assumptton that Congress mtended article 31

vy

“‘The fact lhat your | educatlon nnd expenence make you a destrable substttute for Xin askmg the quesuons does notm any way convert the mtervrew
into something * *official.”* Certainly a civilian attorney would have comparable quallﬁcations, and no one would argue that it would be an official act
If he asked the sate questions. The sol¢ difference betweén you and the civilian attorney is your military status, but your nlrlltary rank and statis
~ alone (at least provided you do not use rank to pressure or coerce the witness into talking) do not make the conversation official for-purposcs of &
Dugg analysis.-United States v. Jones, 24 M.J. 367, 369 (C.M.A. 1987) (staff sergeant (formerly suspect PFC’s platoon sergeant), whose motivation
for askmg suspect questtons was personal cunosrty, was ot required to gtve article 31(b) warnings because the questioning was not offi clal)

47] assume here that the first conversation with any prospectlve witness includes the defense counsel stating the fact he is acting as del'ense counsel
for X, if that fact is not otherwise understood.

488¢e supra text accompnnymg notes 28-34 (discussing DA Pam, 27-6, Rule 5.4(¢)).

4?For example, the defense counsel may not affirmatively mislead or deceive the prospective witness; the del'ense counsel remams an ofﬂcer ol' the
court; .and so on. To summarize the concept: while he or she remains (like civilian defense counsel) an officer of ithe court, the 'TDS attoméy
representing an accused ceases to act as an officer of the military establishment while engaged in such representation. -Such a distinction.is
unquestionably correct in fact (as a matter of how TDS attorneys operate when representing their clients); it should also be correct in law. Of course,
ifa mllttary defense counsel were to act (or pretend to'act) as an instrument of the military’ estabhshment and through pressure of rank, ‘etc;, seek to
require a suspect to mcrlminnte himself, the defense counsel no longer ‘would be acting solely asa defense counsel! andarticle 31(b) would apply:
The fact that military defense counsel in this manner theoretically eould abuse their dual position as’a’ mllttary officer and lawyer should not opetate
1o the detriment of X in ‘our hypothetical, because such reprehensible conduct by military defense counsel is definitely the exceptton, not the rule.
Sanctions against the errant attorney, not a rule prejudicial to his client, are the proper means of dealmg with such abuses

30See supra text accompanying note 16 (quote from Howard). In our hypothetical, conviction of X for larceny of nmmumtlon may result if Y does

not corroborate X's truthful account of how he (X) acquired the ammunition.

. C L o 4 o e
' i N FEP PR . FE R R T L ‘,(ﬂ ur

51S¢¢ supm text lccompanytng note 16 (quote from Howard) "
”Thls applles only when mthtary defense counsel act as defense counsel (such as tntervrewmg SSG Y in our hypothetrcal), not when they act in any
other capacity as a military officer (as, for example, when the senior defense counsel asks his Iegal clerk about the latter s suspected unauthorlzed
absence, in which case'a2 wnmmg would be requu'ed) SN e T . . e Cier e

33See | Supra notes 35- 38 and accompanymg text. ' Co . . o
o ; :
34The ABA Standards apply unless **clearly mconslstent with the UCM], etc. See supra text nccompanytng note 25 ln ltght ot‘ the eontrndtctlon
between Howard and Milburn as well as the ethical requirements placed on defense counsel by DA Pam, 27-26, it would be exceedlngly difficalt 1o
maintain that ABA Standard 4-4.3(b) is clearly inconsistent with article 31(b). C.f. Supervielle, Article 31(b); Who Should Be Required t0-Give
Warmngs? 123 Mil. L. Rev, 151,214 (1989) (°’in yiew of the unsettled nature of the law, a well-reasoned and persuastve argument cen be fashloned
to support nlmost any proposrtlon regurdlng who should warn under article 31(b)) R L i .

33For those who are concerned that Solution A may result in the eventual use of Y's unwamed statement agamst Y (thus seeming to elevate X s nghts
over Y's), there are two ways of reconciling this concern. First, as X's defense counsel you cannot (and should not) be concerned with designing a
perfect judicial system. If the unwarned statement made 1o X's military defense counsel is admissible against Y, so what? The same statement made
to X's civilian defense counsel is surely admissible against Y under the current law — if that is a failing it is a fatllng of the current system, nol a
failing of Solution A (and certainly not  failing that should cause X 's defense counsel to lose sleep). Second, read on. Later ln the artlcle there is a
proposed judicial solution that could protect Y. .
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' (X) and allows a guilty person (Y) to go free. If Y. lcnows

information that would exculpate X and, after being

 wamned of his rights Y declines to divulge the informa-

tion, then itis ‘quite’ likely: that X will be convicted
despite his factual innocence of the crime charged. Alter-

_ natively, if X’s defense counsel gained the needed infor-
- mation from Y without reading him his rights, then Y

will quite likely go free, despite the fact that Y is the
guilty party: The final irony is that, if the Milburn rule is
followed, the innocent, X, has the stake driven through

~ his heart.by his own champion -~ his military defense

counsel, who, unlike his civilian counterpart, must wamn
Y- of his rights and thereby risk discouraging Y from
coming forward to save X. from an unjust conviction.

Desplte lhe force of l.he foregomg arguments pursumg

. ihe course indicated (and lntemewmg Y without warn-

ing him, just as a civilian defense counsel would be free
to do) is not without some personal peril to you as mili-

‘tary defense counsel. If it.is held that there was a duty to
.warn, you theoretically could be subject to prosecuuon

under article.98.56

3 (3 failmg to warn is considered ““conduct that is preju-

dicial to the administration of ]usﬂce’,", you could be

guilty of professxonal misconduct3? and thereby be sub-
ject to sanctions.S8 Therefore, not every defense counsel
may wish to assist the client in our hypothetical by mak-
ing **a'good faith effort to determine the validity, scope,

‘meaning, or application’ of the law**%® regarding the
“applicability of article 31(b) to military defense counsel.
‘For those seekmg an altemative soluuon, the following is -
' ‘presented

Solution B: A D{ﬂ'erenr Interviewer

Once you hang up the phone and realize you may be
: req\m'ed to read Y his rights, you are in a conflict of

mterest s1tuauon Your ethlcal duty to assist your client

by every lawful means is in conflict with a possnble statu-

tory duty to read Y. his rights; the eonﬂlct is all the more
acute because the perceived duty to warn may (at least

theoretically) be backed up by criminal and professmnal

sanctions agamst you if you fail towarn.s0" . |

The professnonal rules regardmg eonfhcts of mterest
(discussed earlier)s! are particularly relevant. Insofar as
you personally are unable to carry out an appropriate
course of action for your client, i,e., interviewing SSG'Y

without reading him his rights first, your loyalty t6 your
client is impaired.s? Significantly, the ethical rules per-
mit representation to continue notwithstanding limita-
tions placed on counsel only if the client consents and
*‘the lawyer reasonably believes the representation will
not be adversely affected.’’6? The comment to this sec-
tion states, ‘‘[W]hen a disinterested lawyer would con-
clude that the client should not agree to the
representation under the circumstances, the lawyer
involved cannot properly ask for such agreement- to
provide representation on the basis of the client’s con-
sent.”’® Thus, any alternative solution resulting from
your reluctance to interview Y yourself without reading
him his rights must be objectively reasonable and must
be consented to by your client, X, after a full disclosure
of the dilemma in which you find yourself and its impact
on your client’s situation. .

Although each case must be judged on its own facts, as
a general rule reading Y his rights before questioning him
would not be objectively reasonable$S and, therefore,
could not be consented to by X. If you believe the current
state of the law requires a military defense counsel in
your situation to read Y his rights, then you must either
seek a good faith modification or extension of that law
(along the lines of Solution A) or you must come up with
an objectively reasonable alternative means of repre-
sentation to which your client will consent.

" . 'SSAR 27-10, para. 16-4, lists **[g)rounds for suspension®’ es including "[p]revenung or obstructing justice, ..

”The legislative IlIslory states, "The inlematlonal [sic] violation of any of the provisions of this article [31] constitutes an offense punishable under
articte 98."° House Hearings, supra note 4, at 984, Defense counsel may take some comfort from the apparent fact that *“to date there has never been a
reported case ‘of a conviction under l.ruele 98 fora VIolalion of article 31(b)."" Supervielle, supra note 54, at 193,

""DA Pam. 27-26, Rule 8. 4(d). at 40. 11|e Comment to Rule 8.4 states, however, ‘A lawyer may refuse to comply with an obhgauon unposed by law

upon & good faith belief that no valid obligation exists."’

o“ [c]onviclion. receipt of nonjudicial

punishmenl or nonpunilive disciplinary action for a violation of Article 98, UCMJ -» [and] [v]iolation of the Army Rules of Professional Conduct

for Lawyers .., of other applicable ethlcal standards.”*

DA Pam. 27-26, Rule 1.2(d), at S.

SoSee :upra notes 56-58 and nccompanymg text.

‘"See supra text accompanying notes 32-34 (discussing Rule 1.7 and the comment Ihereto DA Pam. 27-26, at 12).

“ABA Sumdnrd 4-3.5(a) on conflict of interest states, **At the earliest feasible opportunity defense counsel should disclose to the defendant any
interest In or connection with the case or any other matter lhat might be relcvant to the defendant’s selection of a lawyer to represent him or her'’

: (emphasis ldded)

"DA Pam. 27-26 Rule 1.7(b), at ll

' : 7 ol 12. ‘

6Given that a ¢ivilian atlorney would not have to do so, a disinterested lawyer probably would conclude in most cases that your chent should not
have you represent him {f you plan to read Y his rights. See supra text accompanying note 64.
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Given that the information possessed by Y is essential
to X’s defense and you are unable to quéstion Y without
providing warnings, the reasonable alternative is to have
someone who is not required to provide warnings do the
questioning of Y.56 If your client can afford it, the best
alternative may be’ to have him hire a civilian counsel to
assist in the case.6? Alternatively, if your client cannot
afford a lawyer or chooses not to hire one, you may have
somne other civilian question Y. 68 If your TDS office has
a civilian paralegal or other civilian employee, you may
be able to have that person question Y; obviously, you
must evaludte that individual’s ability and experience in
decldlng ‘whether this is a reasonable alternative, and
your client must consent after disclosure. Additionally, to
the extent you are concemed that article 31 (and article
98) might apply to you as defense counsel, you must
ensure the civilian questioning Y presents himself solely
asa representatlve of the accused, X, not as a representa-
tive of you, the mllltary defense counsel. Such an
approach should avoid any potentlal agency problems
that othermse might arise 1f the’ c1v1han were viewed as

your agent 6

If no suitable civilian is available, then you may have
to choose Solution A or seck to withdraw because of con-
flict of interest.? If forced to pursue withdrawal before
the judge you must consider tactically whether you wish
to disclose on the record in camera your dilemma and
seek a rullng that you need not read Y his nghts (and a

government investigators that Y is a suspect until after
you have. interviewed him). Although: such a motion
might not prevail at the trial level in light of Milburn, it
would serve to: develop the issite for appeal. If, as.an
absolute last resort, you feel compelled to'read Y his
rights prior to the interview, be sure you can' document
both your efforts to find .a suitable. c1v111an énd your
effortstow1thdraw'“ R T NI B

~A Solutzon for COMA

The current state of the law is unsatisfactory because
the Court of Military Appeals in Milburn held that article
31(b) applied to military defense counsel when acting as
defense counsel. The problem is significant because the
accused defended by military counsel is comparatively
worse off than the accused defended by civilian counsel.
The problem is abhorrent to the extent that an innocent
person may be convicted through appllcauon of :the
Milburn rule. .

At the first opportunity, the Court of Mlhtary Appea]s
should overrule Milburn and declare article 31(b) to 'bé
inapplicable to all defense counsel, military and civilian,
when they are acting as defense ‘counsel. QOverruling
Milburn, without doing more, could have the ancillary
effect of rendering statements made ina defense counsel
interview admissible against the interviewee (Y in;our
example; Milburn in the Milburn case) in:a subsequent
prosecution of the interviewee. If, as the Milburn holding

related 1nstruct10n to the tr1a1 counse] to not COnvey to

'

indicates, the court' is concerned with .protecting :the

A ‘ : S APIPRETRE ST

66Seeking testimonial immunity for Y is also an option. However, you are X's defense counsel, not Y"s, and there are practical and tactical reasons to
avoid this option. With only X's word to sustain the effort an attempt to compel the government to grant immunity t6 Y may fail, in which case Y
may be forewarned and less likely to talk to you. In nny event, to the extent you as military defense counsel are forced to consider (or attempt) the
immunity optlon, your client i is comparatively dlsadvantaged by not having a civilian counsel’ (who would not feel sunllarly const.ramed)

7In our hypothetlcal s1tuatlon, with trml only two days away, you obv10usly will need a delay to pursue thls altemauve ) ‘

o
B

68 A civilian private investigator probably would be far less expensive than a cnwlmn attorney. Unless you know lhe partlcular mvestrgator from pnor
dealings, however, it may be difficult for you to help your client evaluate this alternative. Cm e e

6911 either the civilian defense counsel or the other civilian is found to be the military defense counsel's agent, iwo problems may arise. First, thé
civilian may be required to read article 31 warnings. Cf. United States v. Quillen, 27 M.J. 312 (C.M.A. 1988) (civilian PX detective required to read
article 31 warnings to military members when civilian conducted questioning **at the behest of military authorities and in furtherance of their duty to
investigate crime’"); United, States v. Kellam, 2 M.J. 338 (A.F.C.M.R. 1976) (deputy sheriff in *’close, highly cooperative working relationship™’
with military required to read article 31 warnings); United States v. Foley, 12 M.J. 826 (N.M.C.M.R. 1981) (civilian police acting *!in furtherance of
a military investigation®” required to give article 31 warnings). Second, the military defense counsel theoretlcally may still be prosecuted for
violating article 98 by using the civilian to avoid the warning requirements of article 31. Although the civilian is not **subject to the code'* and,
thérefore, cannot violate article 31, the military defense counsel who used a civilian to violate article 31 theoretically may be guilty, as a prmcxpal
under article 77, of violatling article 98. See generally Manual for Courts-Martial, United States, 1984, Part IV, para; I; 2 W. LaFave and Scott,
Substantive Criminal Law sec. 6.8(e) (1986) and authorities cited therein. Cf. United States v. Minor, 11 M.J. 608 (A.C.M.R. 1981) (mlhtary acgused
was guilty of sodomy for forcing victim's civilian boy friend to commit the act even though boy friend was completely innocent of the crime).
Whether, the civilian is acting solely as the agent of the accused and not as the agent of the military defense counsel will, of course, be a factual
determination. - . N . [ o I

70See DA Pam. 27-26, Rule 1,7, Conflict of lnterest and Comment to 1.16, Declining .or Terminating Representanon (‘A Jawyer should not

represent a client in a matter unless it can be- performed competenlly, promptly, without improper conflict of interest, and to completlon")
(emphasis added). Substitute counsel may not see the issue and, therefore, may interview Y without thinking of reading him hlS rights.

71 Absent such documentation you might be vulnerable to an ineffective assistance of counsel allegation should Y invoke his rights when you read
them to him. Because of your dilemma, you must keep your client informed throughout and get his consent to any steps you take that fall short of the
representation a civilian counsel could provide. As explained earlier, supra notes 61-65 and accompanying text, the client cannot consent to having
you read Y his rights, because it is not a reasonable alternative (at least not prior to exhausting all of the other alternatives discussed and having each
alternative foreclosed in turn). Co - Lo
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interviewee, it could fashion a rule that holds article
31(b) to be inapplicable to defense counsel but simul-
taneously holds unwarned statements to defense counsel
to be inadmissible in a prosecution of the interviewee;
such a rule could be based on due process. There is ample
precedent in the military for fashioning such an innova-
tive remedy to protect Y.72

Even the Milburn court focused on

protect(ing] this particular accused from being an
unnecessary victim of the peculiarities of the mili-
tary society. In addition, this Court must take action
to guarantee a fair trial where the principles of fun-
damental fairness embodied within the military jus-
tice system as a whole are apparently frustrated by
conflicting Manual provisions.”3

Given the Milburn court’s entirely appropriate focus
on the rights of Milburn, it is difficult to understand why
the court went beyond protecting Milburn and adopted a
rule that not only protected Milburn (Y) but also disad-
vantaged Ellis (X). Disallowing the testimony of Ellis’s
attorney in Milburn’s prosecution thoroughly addresses

the need for protecting Milburn; going on to further pre-
vent Ellis’s attorney (and others similarly situated) from
assisting his own client to the same degree thata civilian
counsel could do so is, given the problem the Milburn
court was addressing, a non sequitur.

In situations like the hypothetical described at the out-
set of this article, the goal should be to remedy the dis-
ability under which military counsel and their clients are
forced by Milburn to operate. The remedy should permit
Y's statements to be freely obtained and used in the
defense of X; the remedy need not necessarily allow use
of Y’s statements against Y.

Conclusion

Like all statutes, article 31(b) should be construed in a
manner consistent with its legislative intent. There is
nothing in the legislative history to indicate that Con-
gress intended article 31(b) to apply to the defense coun-
sel interview. Where a construction not cleatly consistent
with legislative intent has the potential to send an inno-
cent accused needlessly to jail, such a' construction
should be abandoned or revised in the interest of justice.

72E.g., Cooke v, Orser, 12 M.J. 335 (C.M.A. 1982) (refusing on due process grounds to allow prosecution of accused where staff judge advocate had
created reasonable expectation accused would not be prosecuted if he cooperated in matters concerning national security); United States v. Booker, 3
M.J. 443 (C.M.A. 1977) (holding evidence of prior nonjudicial punishments or summary courts-martial inadmissible unless the accused had been
advised of his right to consult with an independent counsel prior 10 waiving the right to demand trial by court-martial); United States v. Jordan, 1 M.J.
334 (C.M.A. 1976) (holding that whenever American officials are present at the scene of a foreign search or, even if not present, provide information
or assistance that sets in motion or otherwise furthers the objective of the search, the search must satisfy the fourth amendment as applied to the
military in order for fruits of the search to be admissible at court-martial), modified, United States v. Morrison, 12 M.J. 272 (C.ML.A. 1982); United
States v. Giarratano, 20 M.J. 553 (A.C.M.R. 1985) (approving trial judge’s use of innovative remedies to protect accused in case tainted by command
influence, including refusing to allow unfavorable character evidence against accused and ruling that the convening authority was disqualified from
acting as reviewing authority), aff’d, United States v. Thomas, 22 M.J. 388 (C.M.A. 1986), cert. denied, Thomas v. United Stales, 479 U.S. 1085

(1987).
"3Milburn, 8 M.J. at 113 (emphasis added).

Confidentiality:
The Evidentiary Rule Versus the Ethical Rule

Major Gary J. Holland
Instructor, Criminal Law Division, TJAGSA

Introduction

Society has long recognized that individuals should
feel free to disclose all matters about the issue at hand to
the attorneys who represent them. Moreover, society rec-
ognizes that attorneys should be informed of all matters
in order to provide full and competent representation.
When representing clients, attorneys become virtual
fountains of knowledge about their clients and the matter

in issue. To accommodate the full disclosure of facts
about a case and to keep inviolate the attorney-client
relationship, the law and legal profession have developed
two rules of confidentiality: the ethical rule and the evi-
dentiary rule. This article will highlight these rules, dis-
cuss their relationship, and examine their major
differences as they pert2in to the Army practitioner.
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i:The Evndentlary Rule ©

Mlhtary Ru]e of Ev1dencc 502‘ contains the ev1dent1-
ary rule of confldentlallty for the mllltary attorney.
Essentially, the rule states that absent waiver, the client
has a testimonial pnv1lege from disclosure of con-
fidential communications between the client and the
attorney that were made for the purposes of seeking or
obtaining legal services. Although the privilege rests
with the client, unless contrary evidence exists the
attorney is presumed to have the authority to claim the
privilege on behalf of the client.2 The Supreme Court has
stated the following about the attorney-client privilege:

The attorney-client privilege is the oldest of the
privileges for confidential communications known
to the common law. [citation omitted] Its purpose is
to encourage full and. frank communication
between attorneys and their clients and thereby pro-
mote broader public interests in the observance of
law and administration of justice. The privilege
recognizes that sound legal advice or advocacy
serves public ends and that such advice or advocacy
depends upon the lawyer being fully informed by
the client.?

Practitioners should note that a close reading of the
evidentiary rule reveals that there are certain prerequi-
sites before the communication falls within the evidenti-
ary privilege. First, the communication must come from
the client-or from the client’s representative.# A client is
defined as ‘‘a person, public officer, corporation ... or
other entity ... who receives professional legal services
from a lawyer, or Who consults a lawyer with a view to
obtaining professional legal services from the lawyer.**$
If the communication comes from anyone other than the
client (or the client’s representative), the communication

does not fall within the scope of the evidentiary privilege,
even when the communication is subsequently ‘made
known to the client by the .attorney.S:Second, ‘to fall
within the ambit of the evidentiary rule, the communica-
tion must be confidential, that is, ‘‘not intended to be
disclosed to third persons other than those to whom dis-
closure is in furtherance of the rendition of legal setvices
to the client or those reasonably necessary for the trans-
mission of the communication.’*? Third, the communica-
tion must normally be made to the lawyer or a person
assisting the lawyer. 8

Finally, even if all the prerequisites are satisfied, five
exceptions exist to the attorney-client privilege.® First,
no protection from disclosure exists for any communica-
tion that clearly contemplates the commission of a ctime
or fraud in the future.1® Second, the attorney-client priv-
ilege does not protect disclosure of communications rele-
vant to an issue of breaches of duty by the lawyer or the
client.!'* The typical situation where this exception
applies in the military is when a client raises ineffective
assistance of counsel during the appellate process of the
client’s case. The three other exceptions recognized by
the evidentiary privilege will seldom arise in military jus-
tice practice. These are for communications relevant to
the following: a) an issue between parties who claim
property through the same deceased client;!2 b) an issue
concerning a document to which the attorney is an attest-
ing witness;13 and c) matters of common interest between
clients if the communication was made by any client to a
lawyer providing advice to multiple clients and the com-
munication is offered in litigation between any of the
clients.’4 What this last exception means is that once a
client sues another client who is represented by the same
attorney in a common matter, the attorney-client
privilege disappears.

TManual for Courts-Martial, Uni(ed States, 1984, Mil. R. Evid. 502 [hereinafter MCM, 1984, and Mil. R. Evid. 502, respectively].

2Mil. R. Evid. 502(c).
3Upjohn Co. v. United Siates, 449 U.S. 383, 389 (1981).

4Mil. R. Evid. 502 (a). (Although Mil. R. Evid 502(b) defines the terms client, lawyer, and lawyer's representative, it does not define ‘‘client’s

representative.”*)

SMil. R. Evid. 502(b)(1).

SSee, e.g., United States v. United Shoe Machinery Corp., 89 F. Supp. 357 (D. Mass. 1950); In re Bretto, 231 F. Supp. 529 (D. Minn. 1964); United

States v. Bonnell, 483 F. Supp. 1091 (D. Minn. 1979).
7Mil. R. Evid. 502(b)(4).

sMil. R. Evid. 502(a).

sMil. R. Evid. 502(d).

1oMil. R. Evid. 502(d)(1).

MMil. R. Evid. 502(d)(3).

12Mil. R. Evid. 502(d)2).

13Mil. R. Evid. 502(d)(4).

14Mil, R. Evid. 502(d)(5).
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One important aspect that must be remembered about
the evidentiary rule is that it is an evidentiary privilege.
As such, the attorney-client privilege has limited applica-
tion; it may be invoked only in proceedings authorized
under the Uniform Code of Military Justice,!5 the Manual
for Courts-Martial,1¢ or other proceedings to which the
evidentiary privilege is made specifically applicable.!?

The Ethical Rule

The ethical rule regarding confidentiality for Ammy
attorneys exists in the Rules of Professional Conduct for
Lawyers.18 As a general rule, Army Rule 1.6 indicates
that an attorney shall not reveal any information relating
to the representation of a client.1® The ethical rule also
contains exceptions, which can be classified into two cat-
egories: permissive and mandatory. The rule recognizes
three permissive exceptions. First, the client may consent
to disclosure of otherwise confidential information.2?
Second, disclosure of confidential information may be
impliedly authorized to carry out the representation.?!
For example, a lawyer giving the handwritten notes of a
conversation with a client to a secretary in the office for
filing would fall within this exception. Third, the lawyer
may disclose confidential information to establish a
claim or defense in a controversy with a client.22

Nothing compels disclosure of the permissive excep-
tions. The lawyer has complete discretion whether to
reveal the information in these three situations. Although
the lawyer may decide to disclose such information, he or
she is not required to do so. If the lawyer chooses to dis-
close the information, the disclosure should be no greater
than is reasonably necessary under the circumstances.??

The one mandatory exception to the Army ethical rule
of confidentiality involves a limited future crime excep-
tion. An attorney must disclose information which the

1310 U.S.C. § 801-940 (1982).
16See Mil. R. Evid. 1101.

lawyer reasonably believes necessary to prevent a client
from committing a crime which is likely to result in
imminent death or substantial bodily harm, or signifi-
cantly impair the readiness or capability of a military
unit, vessel, aircraft, or weapon system.2¢ If the future
criminal act does not fall within the limited guidelines of
Army Rule 1.6, there is no authority for revealing the
intended offense. The attorney has no discretion—he or
she must maintain inviolate the information. For exam-
ple, if the attorney knows that his client is going to kid-
nap the client’s children from the client’s estranged
spouse who has been granted ¢tustody of the children, and
there exists no reasonable likelihood of substantial bodily
harm to anyone, the attorney may not ethically disclose
this information to the estranged spouse or anyone else.

The Army rules recognize that other situations may
exist outside of those contained in Army Rule 1.6
wherein a lawyer may be obligated or permitted to dis-
close otherwise confidential information about a client.25
For example, if the attorney learns that a witness or client
is going to commit perjury and the lawyer cannot con-
vince the witness or client not to do so, the Army rules
indicate that candor to the tribunal takes precedence over
the attorney-client relationship, and the intended perjury
should be disclosed to the tribunal.26 Furthermore, the
rules take the position that attorneys should presume that
the ethical rule of confidentiality takes priority over other
conflicting provisions of law.2? Nevertheless, disclosure
should be made only when required by a tribunal of com-
petent jurisdiction and only as a last resort.

Comparison of the Two Rules

Even a cursory reading of the evidentiary and ethical
rules on confidentiality reveals obvious differences. The
rules are not co-extensive. They differ in at least three
major respects: 1) in their scope of coverage; 2) in their

178ee, e.g., Army Reg. 15-6, Boards, Commissions, and Committees: Procedure For Investigating Officers and Boards of Officers, para. 3-6c(1) (11

June 1988).

'8Dep’t of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 1987) [hereinafter Army Rule].

19Army Rule 1.6(a).

200d.

2yd.

22Army Rule 1.6(c).

2 Army Rule 1.6 comment.

24 Army Rule 1.6(b).

23 Army Rule 1.6 comment. See, e.g., Army Rules‘ 1.13,2.2,23,3.3 and 4.1,

26Army Rule 3.3 comment.

27 Army Rule 1.6 comment.
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applicability; and 3) in the area of future crimes. The evi-
dentiary rule protects communications between the client
and attorney, whereas, the ethical rule protects informa-
tion relating to the representation (emphasis added).

Under the ethical rule, the information need not come
from the client or the client’s representative. The
information can come from any source—it need only
relate to the representation of the client. The primary
basis for the ethical rule stems from a lawyer’s fiduciary
duties as an agent of the client.2® The rule protects pri-
vacy interests and attempts to encompass the duty of loy-
alty required of a fiduciary. In fact, the broadness of the
Army rule is apparent when compared to its predeces-
sor.2® The former rule protected only confidences and
secrets, that is, ‘‘information protected by the attorney-
client privilege ... and ... other information gained in the
professional relationship that the client requested be held
inviolate or the disclosure of which would be embarrass-
ing or would be likely to be detrimental to the client.”*30
If the basis for the ethical rule is truly an agency one,
then the former rule failed to reflect the full scope of the
lawyer’s fiduciary duties. The attorney’s fiduciary obli-
gations under agency principles would necessarily extend
to all information about the client, regardless of whether
its disclosure would be detrimental or embarrassing to
the client. -

The current ethical rule is, therefore, more consistent
with agency principles. To come within the scope of
Army Rule 1.6, the information need only relate to the
representation and the attorney need not speculate about
whether the information may be embarrassing or detri-
mental to the client. Also, the time that the information is
obtained is irrelevant. The information may be acquired
before or after the attorney-client relationship exists. In
short, the first obvious difference between the ethical and
evidentiary rules of confidentiality is that the ethical rule
is much broader in its scope of coverage than the eviden-
tiary rule.

Contrary to the ethical rule, the evidentiary privilege
becomes applicable only when the lawyer is being asked
to testify in formal proceedings about professional com-
munications with a client.

The lawyer-client privilege applies in judicial and
other proceedings in which a lawyer may be called
as a-witness or otherwise required to produce evi-
dence concerning a client. The rule of lawyer-client
confidentiality applies in situations other than those
-where evidence is sought from the lawyer through
the compulsion of law.3!

An example of this distinction, along with the earlier
distinction regarding the scope of the rules’ coverage,
would exist in the situation where the defense attorney
in an arson case learns from the client’s homosexual
lover that the client told the lover that he committed
the arson because of the Army. policy against homo-
sexuals. Under the ethical rule, the information in this
situation concerns the representation of the client and is
confidential. Because it did not come from the client
(assuming the client refuses to admit his culpability in
the arson or his homosexuality to the attorney), the
information fails to satisfy the evidentiary privilege’s
prerequisites.

~ Assume further that a court-martial acquits the client
of the arson and the Army first learns of the client’s
alleged homosexual activities after trial. The attorney
would have an affirmative obligation not to disclose the
information about his former client’s homosexuality and
would violate Army Rule 1.6 by disclosing the informa-
tion. Because the information is not within the attorney-
client privilege, however, the attorney could be com-
pelled in a judicial proceeding to reveal what information
he possessed about the client’s homosexuality.32 Thus,
another basic difference between the ethical and eviden-
tiary rules is that the ethical rule does not exist merely in
cases where the lawyer faces inquiry from others. As one
commentator has stated: ‘

The [ethical] principle of confidentiality binds the
lawyer at all times, and prevents voluntary dis-
closure except when made in furtherance of the
legal representation itself. Indeed, it is the broader
principle of confidentiality that, in a judicial set-
ting, requires a lawyer initially to resist answering
questions and to insist upon testing the applicability
of the attorney-client privilege.33

28 American Bar Association, Annotated Model Rules of Professional Conduct Rule 1.6 comment (1984).

29Before the adoption of the Army Rules, the Army applied the ABA Model Code of Professional Responsibility DR 4-101 (1980). Fora discussion
of how the current Army Rule represents a change from the former ABA position, see Ingold, An Overview and Analysis of the New Rules of

Professional Conduct for Army Lawyers, 124 Mil. L. Rev. 1 (1989).
30Model Code of Professional Responsibility DR 4-101 (1980).

31Army Rule 1.6 comment.

32 An argument could be made that the attorney **work product®* doctrine prevents disclosure of this information. For the **work product’" doctrine to
apply, the focus is on the attorney’s possession of information generated in anticipation of litigation. For an overview of the **work product’

doctrine, see C. Wolfram, Modern Legal Ethics § 6.6 (1986).

33G. Hazard & W. Hodes, The Law of Lawyering: A Handbook on the Model Rules of Professional Conduct 90.5 (Supp. 1989).
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Although broader ‘than ‘the :attorney-client privilege,
the ethical rule also recognizes that a lawyer must com-
ply with the final orders of a court requiring the lawyer to
reveal information about a client.34

‘A quick glance ‘at the'exceptions to the two rules
reveals a major difference in'the future crimes atea.
While the ethical rule mandates disclosure when the law-
yer obtains information that causes the attorney to rea-
sonably believe that the client will commit a criminal act
likely to cause imminent death or substantial bodily
harm, or cause significant impairment of national secu-
rity or military readiness, the evidentiary rule has no
privilege for future crimes or ‘frauds. Once again, the
broad nature of the ethical rule comes to the forefront.
While a lawyer may be compelled by-a tribunal of com-
petent jurisdiction to divulge communications about the
client’s future crimes, the attorney otherwise has an af-
firmative obligation under the ethical rule to hold in-
violate the information; unless the future crime fits
within the mandatory disclosure exception under Army
Rule 1.6.

_ Conclusion

Nothing is more fundamental to the lawyer-client
relationship than the establishment of trust and

34 Army Rule 1.6 comment.

confidence. Without it, the client may withhold

essential information from the lawyer. Thus,

important evidence may not be obtained, valuable -
defenses neglected, and, perhaps most significant,

the lawyer may not be forewarned of evidence that

will be presented by the prosecution: The obliga-

tion of confidentiality in the lawyer-client relation

has been established to encourage candor and full

disclosure.3>

As long as the coverage of the evidentiary and ethical
rules is different, the goal of candor and full disclosure
between the attorney and the client can never be reached.
For example, because the ethical rule provides protection
from disclosure for certain future crimes and the
evidentiary rule provides no prbtection for the same
crime, an attorney cannot feel comfortable in advising a
client that what the client tells the attorney always will
remain confidential. Otherwise, there may be situations
in which the client will feel betrayed by the attorney.
Only when both the client and the attorney understand
the interplay between and the consequences of the ethical
and evidentiary rules will “‘trust and confidence’’ exist in
the attorney-client relationship.

33 American Bar Association, Standards for Criminal Justice, The Defense Function, Standard 4-3.1 commentary (1986).

USALSA Report

United States Army Legal Services Agency

The Advocate for Military Defense Counsel

Consider Collateral Consequences

Captain Michael J. Berrigan
Appellate Defense Astorney

A decision issued last summer by the Ninth Circuit
Court of Appeals may have important implications for
trial defense counsel and their clients. In Davis v. Marsh
the Ninth Circuit held that, absent a showing of cause
and prejudice, a plaintiff’s failure to raise federal

constitutional claims in the military court system barred
that plaintiff from raising those issues when collaterally
attacking her court-martial conviction.! This decision is
part of an important trend in the federal courts over the
last two decades towards significantly reducing the

1Davis v. Marsh, 876 F.2d 1446 (9th Cir. 1989). See also Wolff v. United States, 737 F.2d 877 (10th Cir.), cert. denied, 469 U.S. 1076 (1984).
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availability of federal habeas corpus relief to individuals
convicted of crimes in state courts.2 The-Davis decision
places yet another responsibility on military defense
counsel. Fortunately, however, two recent decisions by
the Court of Military Appeals should act to eliminate in
the military system the type of harsh consequences that
Davis and related cases represent.

Mychelle Davis was convicted by a special court-
martial for striking a superior noncommissioned officer,
being disrespectful to a superior noncommissioned
officer who was in the execution of his office, willfully
disobeying orders from a superior noncommissioned
officer, and leaving her appointed place of duty without
authority.? Ms. Davis was represented at her court-mar-
tial by detailed military counsel and claimed that the inci-
dent giving rise to these offenses was the result of sexual
harassment by her superiors. On appeal, the only error
raised by military appellate defense counsel was that the
military judge erred by failing to explain the concept of
**divestiture’” to a member of the court-martial. The
Army Court of Military Review affirmed her conviction
and the Court of Military Appeals denied review.4 Ms.
Davis then filed suit in federal district court, seeking
three forms of relief: 1) a declaratory judgment voiding
her court-martial; 2) damages; and 3) an order enjoining
military officers from future sexuval harassment.5 Ms.
Davis claimed that her court-martial suffered from two
constitutional defects: 1) she was denied the effective
assistance of counsel; and 2) she was denied due process
because blacks and women were excluded from the
court-martial panel.s

In affirming the district court’s dismissal of the com-
plaint, the Court of Appeals analogized the military jus-
tice system to state court systems but pointed out that the
Supreme Court has repeatedly admonished federal courts

to *‘afford even more deference to military court deter-
minations than to those of state courts.”*7 The court noted
that the two doctrines of exhaustion of military remedies
and abstention from intervention in ongoing military
prosecutions, except under extraordinary circumstances,
had already been held applicable to military convictions
by the Supreme Court and there was no reason that the
analogous doctrine of waiver announced in Wainwright
v. Sykes should not be applied as well.®2 The court noted,
however, that there was no need to adopt a waiver rule
more strict than the cause and prejudice test announced in
Sykes because to do so ‘“‘would erode to the vanishing
point the limited jurisdiction federal courts do have to
review courts-martial for constitutional error.”*?

The Supreme Court left the precise content of the
Sykes cause and prejudice standard for development in
subsequent case law. The cause and prejudice test has
been fleshed out to some extent during the thirteen years
since Sykes was announced.!© Nevertheless, this area of
the law remains fraught with ambiguity and uncertainty.
For this reason, trial defense counsel must be particularly
wary during their representation of an accused not to
foreclose inadvertently a potential basis for relief in a
future collateral attack.

In Sykes the Supreme Court gave some tell-tale hints
that indicated the direction its development of the *‘cause
and prejudice’’ test would take. The Court indicated that
the burden of demonstrating both cause and prejudice
rested with the petitioner and that the burden would be a
heavy one.1! The Court further indicated, in a footnote to
Sykes,!2 that ‘“‘decisions of counsel relating to trial strat-
egy, even when made without the consultation of the
defendant, would bar direct federal review of claims
thereby foregone, except where ‘the circumstances are
exceptional.”*’

2See, e.g., Davis v. United States, 411 U.S. 233 (1973); Francis v. Henderson, 425 U.S. 536 (1976); Wainwright v. Sykes, 433 U.S. 72 (1977); Rose
v. Lundy, 455 U.S. 509 (1982); Engle v. Isaac, 456 U.S. 107 (1982); Murray v. Carrier, 477 U.S. 478 (1986); Smith v. Murray, 477 U.S. 527 (1986);
Teague v. Lane, 109 S. Ct. 1060 (1989); Butler v. McKellar, 58 U.S.L.W. 4294 (U.S. 5 Mar. 1990); Saffle v. Parks, 58 U.S.L.W. 4322 (U.S. 5 Mar.
1990).

3876 F.2d 1446-47.
4Id.

5]d. at 1448, The court noted that the most common method of collaterally attacking a court-martial is to petition for a writ of habeas corpus. But the
court also pointed out that other procedutal routes seem to be available as well, including suits for backpay under the Tucker Act and suits for
declaratory relief. ‘

1t should be emphasized that this article is designed to foster trial defense counsel’s ability to preserve issues for future collateral attack—-should
that become necessary. Army judge advocates are prohibited from acting as petitioners’ counsel in habeas corpus proceedings. 18 U.S.C. § 205
(1982); Army Reg. 27-40, Legal Services: Litigation, para. 1-6 (4 Dec. 1985).

SI1d. at 1448,
7]d. at 1449-50 (citing Noyd v. Bond, 395 U.S. 683, 694 (1969), and Burns v. Wilson, 346 U.S. 137, 142 (1953)).

8Jd. at 1449 (citing Gusik v. Schilder, 340 U.S. 124, 131-32 (1950), and Schlesinger v. Councilman, 420 U.S. 738, 753-58 (1975)); Wainwright v.
Sykes, 433 U.S. 72.

9 Marsh, 876 F.2d at 1449.

10A helpful guide to practice in this area is L. Yackle, Postconviction Remedies (1981). See particularly §§ 70-87 for a discussion of the meaning of
‘“*cause’” and *‘prejudice’” and for a useful historical analysis of related issues.

1114, at 346. See Wainwright, 433 U.S. at 87, 91.
12]d. at 91 n.14 (citing Henry v. Mississippi, 379 U.S. 443, 451 (1965)).
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A brief look at a few of the cases since Sykes that have
further curtailed the availability of habeas corpus by
refining the cause and prejudice test will shed some light
on the types of pitfalls that trial defense counsel nust be
increasingly wary to avoid. It should be noted that the
real burden of this line of cases falls squarely on the
shoulders of accused soldiers because they are
increasingly held responsible for the errors of their
attorneys—unless they ‘can establish that their particular
attorney’s conduct was so egregious that it amounts to
ineffective assistance of counsel under Supreme Court
standards and thus a violation of the sixth amendment
right to counsel.13 '

In Engle v. Isaac!4 the Court wrote,

We have long recognized, however, that the Consti-
tution guarantees criminal defendants only a fair
trial and a competent attorney. It does not insure
that defense counsel will recognize and raise every
conceivable constitutional claim. Where the basis
of a constitutional claim is available, and other
defense counsel have perceived and litigated that
claim, the demands of comity and finality counsel
against labeling alleged unawareness of the objec-
tion as a cause for a procedural default.13

In Murray v. Carrieri¢ Justice O'Connor provided the
following guidance: *‘At a minimum, then, Wainwright
v. Sykes plainly implied that default of a constitutional
claim by counsel pursuant to a trial strategy or tactical
decision would, absent extraordinary circumstances, bind
the habeas petitioner even if he had not personally
waived that claim.”’17 The Court then went on to expand
the range of attorney errors for which clients would be
liable:

We think, then, that the question of cause for a pro-
cedural default does not turn on whether counsel
erred or on the kind of error counsel may have
made. So long as a defendant is represented by

13Strickland v. Washington, 466 U.S. 668 (1984).
14456 U.S. 107 (1982).

15]d. at 133-34 (footnote omitted).

16477 U.S. 478 (1986).

171d. at 485.

counsel whose performance is not constitutionally
ineffective under the standard established in Strick-
land v. Washington, supra, we discern no inequity
in requiring him to bear the risk -of attorney error .
that results in a.procedural: default.. Instead, we
think that the existence .of cause for procedural
default must ordinarily turn on whether the prisoner
can show that some objective factor external to the
defense impeded counsel’s efforts to comply with
‘the State’s procedural rule. Without attempting an
‘exhaustive catalog of such objective impediments
to compliance with a procedural rule, we note that a
showing that the factual or legal basis for a claim
was not reasonably available to counsel, see Reed v.
Ross, 468 U.S. at 16, or that ‘some interference by
officials,” Brown v. Allen, 344 U.S. 443, 486
(1953), made compliance impracticable, would
constitute cause under this standard.!8

Last term, the Court decided Teague v. Lane® and
Penry v. Lynaugh.2® In Teague and Penry the Court
severely restricted habeas corpus challenges to convic-
tions by basically holding that a new decision is generally
not applicable to cases on collateral review unless the
decision was dictated by precedent existing at the time
the petitioner’s conviction became final.2! The rule has
two narrow exceptions: '

First, a new rule should be applied retroactively if it
places *‘certain kinds of primary, private individual
conduct beyond the power of the criminal law-mak-
ing authority to proscribe.”” Second, a new rule
should be applied retroactively if it requires the
observance of ‘‘those procedures that ... are
implicit in the concept of ordered liberty.’*22

The Court applied prior analysis by Justice Harlan to
arrive at this rule and its two exceptions.23

On 5 March 1990, the Court continued to narrow the
potential avenue of habeas relief when it announced the
decisions in two habeas corpus cases involving the death

181d. at 488; Strickland v. Washington, 466 U.S. 468 (1984). It should be noted that in a companion case to Carrier, Smith v. Murray, 477 U.S. 527
(1986), the Court denied a writ of habeas corpus without ruling on the merits of Smith's constitutional claim. Like Carrier, Smith’s attorney had
mistakenly failed 10 raise the one claim on appeal of his state murder conviction that would have entitled him to federal habeas relief. Michael
Marmnell Smith was electrocuted in August 1986. See Friedman, A Tale of Two Habeas, 73 Minn. L. Rev. 247, 248 (1988).

19109 S. Ct. 1060 (1989).

20109 8. Ct. 2934 (1989).

21 Butler v. McKellar, 58 U.S.L. W, 4294, 4295 (U.S. Mar. 5, 1990). See also Teague, 109 S. Ct. at 1070.
2Teague, 109 S. Ct. at 1073 (cilations omitted).

23[d. at 10717-8 (citing Mackey v. United States, 401 U.S. 667 (1971) (separate opinion of Harlan, I.)); Desist v. United States, 394 U.S. 244 (1969)
(Harlan, I., dissenting).
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penalty. In Butler v. McKellar?4 the Court interpreted
‘‘new rule’’ in such a way that “*[a] legal ruling sought
by a federal habeas petitioner is now deemed ‘new’ as
long as the correctness of the rule, based on precedent
existing when the petitioner’s conviction became final, is
susceptlble to debate among reasonable minds.” "*25

In Saﬂle v. Parks26 also a § to 4 decision, Justice
Kennedy cited Butler and wrote that *‘the ‘new rule’
principle therefore validates reasonable, good-faith inter-
pretations of existing precedents made by state courts
even though they are shown to be contrary to later
decisions.”’27 '

A catalog of some of the issues the Court has held
waived in the line of cases from Engle to Saffle is very
instructive for trial defense counsel. In Engle the peti-
tioners and their attorneys had failed at trial to comply
with an Ohio rule of procedure requiring contempo-
raneous objections to jury instructions. In their petitions
for habeas corpus, the prisoners claimed that they could
not have known at the time of their trial that an Ohio rule
saddling criminal defendants with the burden of proving
an affirmative defense of self-defense was unconstitu-
tional. The Court rejected that contention, saying that in
light of decisions like In re Winship,2® *‘we cannot say
that respondents lacked the tools to construct their consti-
tutional claims.’*29

In Carrier the trial judge had denied defense counsel’s
request to examine the victim’s statement to police. Car-
rier’s counsel included in the notice of appeal a claim that
denial of access to the report violated Carrier’s rights, but
failed to address the issue in the appellate brief. Had the
constitutional claim been properly preserved, it might

2458 U.S.L.W. 4294 (U.S. Mar. 5, 1990).

have entitled petitioner to federal habeas relief as a denial
of proper discovery under Brady v. Maryland.3°

In Teague the Court was able to put off for another day
the issue whether the sixth amendment’s fair cross-
section requirement should be extended to the petit
jury.3! In Butler the Court found that petitioner was not
entitled to the benefit of the Court’s decision in Arizona
v. Roberson,32 which held that the fifth amendment bars
police-initiated interrogation following a suspect’s
request for counsel in the context of a separate investiga-
tion. The Court held that Roberson stated a ‘‘new rule,”’
even though the majority in Roberson stated that the case
was directly controlled by the Court’s prior decision in
Edwards v. Arizona.?? Finally, in Saffle the Court refused
to consider the claim that the judge’s instruction to the
jury to avoid any ‘‘influence of sympathy®’ in deciding
on the sentence violated the constitutional ban on cruel
and unusual punishment because it, in effect, told the jury
to disregard mitigating evidence. The Court said that the
responderit, Parks, was not entitled to federal habeas
relief because *‘[t]he principle he urges is a new rule
within the meaning of Teague v. Lane, 489 U.S. __,
(1989). It is not dictated by our prior cases and, were it to
be adopted, it would contravene well considered
precedents.”’34 ' o

The analyses and results in Davis and the other prog-
eny of Sykes discussed above are consistent with the
positions advocated by various commentators on military
law over the last two decades.3 The hallmark of these
positions is the view that the military justice system is
capable of protecting the constitutional rights of serv-
icemembers and of dispensing justice of a quality at least

zsButler. 58 U.S.L.W, at 4297 (Brennan, J., dlssentmg and quoting majority opinion of Rehnquist, C.J.). Jusuce Brennan wrote,

Today, under the guxse of fine-tuning the definition of *‘new-rule,” the Court strips state pnsoners of virally any

meaningful federal review of the constitutionality of their incarceration .

. Put another way, a state prisoner can secure

habeas relief only by showing that the state court’s rejection of the constilulionnl challenge was so clearly invalid under
then-prevailing legal standards that the decision could not be defended by any reasonable jurist. With this requirement,
the Court has finally succeeded in its thinly veiled crusade to eviscerate Congress' habeas corpus regime.

ld. (emphasis in original).
2658 U.S.L.W. 4322 (U.S. Mar. 5, 1990).

27]4. at 4323. As Justice Brennan wrote in Butler, ** After today, despite constitutional defects in the state processes leading to their conviction or
sentencing, slate prisoners will languish in jail — and others like Butler will die — because state courts were reasonable, even though wrong

Butler, 58 U.S.L.W, at 4301.
28397 U.S. 358 (1970).

29456 U.S. at 133,

20373 U.S. 83 (1963). J
31Teague, 109 S. Ct. at 1065.
32486 U.S. 675 (1988).

23451 U.S. 477 (1981).
3Saffle, 58 U.S.L.W. at 4322,

33See, e.g., Rosen, Civilian Courts and the Military Justice System: Collateral Review of Courts-Martial, 108 Mil. L. Rev. 5 (1985); Strassburg,
Civilian Judicial Review of Military Criminal Justice, 66 Mil. L. Rev. 1 (1974); Peck, The Justices and the Generals: The Supreme Court and
Judicial Review of Military Activities, 70 Mil L. Rev. 1 (1975). The Rosen article is particularly useful given its relative recency and large number of
helpful citations. It is also interesting (o see how many of the suggestions advocated by Colonel Strassburg in 1974 and Major Rosen in 1985 have

been implemented through legislation and court decisions.
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as good as any state criminal justice system, while at the
same time accommodating the legitimate special needs of
the armed services.36 A great deal of the burden of con-
stantly proving the accuracy of this view falls upon the
military defense counsel.

As the Court in Davis noted, although ineffective
assistance of counsel can constitute ‘‘cause’” for pro-
cedural defect, it is often difficult to show that a defense
counsel’s representation is ‘‘outside the wide range of
professionally competent assistance’’ as contemplated by
Strickland v. Washington.37 Furthermore, *‘attorney error
short of ineffective assistance of counsel does not con-
stitute cause for a procedural default even when that
default occurs on appeal rather than at trial.”’3% As a
result, defense counsel should be extremely vigilant and
inventive in raising potential constitutional errors. In par-
ticular, to assist in possible later collateral attack of a
court-martial conviction based on constitutional error,
trial defense counsel should preserve the error by clearly
raising it at trial. Even errors that might subsequently be
described as meritless by military appellate courts should
be considered, as they may find a more favorable hearing
in whatever federal district court an eventual collateral
attack on the court-martial conviction is conducted.3?

A good example of why defense counsel in the field
need to clearly state their position on the record is the
recent Court of Military Appeals case of United States v.
Davis.*° In this case the defense counsel had requested
the government to produce a potential alibi witness. The
government was unable to serve a subpoena on the wit-
ness, despite trying diligently for several days. The mili-
tary judge put off resolving defense’s request for the
witness until after the government's case-in-chief. When
the government’s case was finished and the defense wit-
ness still had not been subpoenaed, the military judge
found the witness to be both material and necessary, but

ordered the defense to ‘‘drive on®” without her. At this
point, instead of requesting a continuance or abatement
of the proceedings in accordance with Rule for Courts-
Martial 703(b)(3),4! defense counsel called the one
remaining witness that was available to the defense. On
appeal, the Court of Military Appeals held that there was
no violation of the appellant’s right to compulsory proc-
ess under the sixth amendment or article 46 of the Uni-
form Code of Military Justice because defens= counsel
was ‘‘required to elect and justify a remedy short of dis-
missal, either a continuance or abatement.*’42 Although it
could be argued that it was obvious from the whole
nature of the proceedings that defense counsel was
requesting a continuance or abatement and that the mili-
tary judge ordered the defense to proceed anyway, the
Court of Military Appeals’ decision makes it clear that
defense counsel was required to invoke the ‘‘magic
words”” of continuance or abatement. Although the court
does not mention the doctrine of waiver in its opinion,
the decision is based upon a waiver-type analysis. The
court said that *‘[f]or whatever reason, appellant chose
not to seek either a continuance or an abatement of the
proceedings when the witness was deemed unavailable.
In light of appellant’s election not to comply with these
reasonable procedural requirements, we find no violation
of his right to compulsory process.”’43 Whether the
actions of defense counsel will serve as a bar to collat-
erally attacking Davis’s conviction on sixth amendment
grounds remains to be seen. Nevertheless, the lesson for
defense counsel is clear: object clearly on the record and
expressly state the full range of relief sought.44

Finally, it should be noted that the potential harsh
effects of Davis v. Marsh, United States v. Davis, and
related decisions may be softened somewhat by the Court
of Military Appeals’ decisions in United States v.

" Evans3s and United States v. Hilton.46 In Hilton the court

36See, e.g., Rosen, supra note 35, at 1-10, 80-88; Strassburg, supra note 35, at 48-63.
37 Davis, 876 F.2d at 1450 (citing Murray v. Carrier, 477 U.S. 478, 488); Strickland v. Washington, 466 U.S.‘468.

38White v. Lewis, 874 F.2d 599, 604 (9th Cir. 1989).

39For additional information in this area, consult D. Manville and G. Brezna, Post-Conviction Remedies: A Self-Help Manual (1988); D. Wilkes, Jr.
Federal and State Postconviction Remedies and Relief (1983); and Berkowitz, Collateral Attack of Court-Martial Convictions, 14 The Advocate

303 (1982).
4029 M.J. 357 (C.M.A. 1990).

41Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 703(b)(3).

42 Davis, 29 M.J. at 360.
4314, at 360. -

e

44The court in Davis pointed out in a footnote another lesson to be learned from this case. **When a defense counsel becomes aware of a relevant and
material witness who may be unamenable to service of process, it would serve counsel well to first obtain from the potential witness an affidavit
which is, in turn, witnessed by a third party. If the witness remains true to form and refuses 1o testify, defense counsel can at least offer the affidavit as
an exception to the hearsay rule under Mil R. Evid. 804(b)(5).”" Id. n.3.

4328 ML.J. 74 (1989).
4627 MLJ. 323 (1989).
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held  that failure to. raise constitutional :and -statutory
questions at trial by court-martial does not necessarily
preclude - their -consideration by military appellate
authorities. The court said that although the mere failure
to object even on constitutional grounds might foreclose
appellate review of those claims in some cases, this prac-
tice need not.be applied where apposite precedent from
appellate courts militates against the lodging of an appro-
priate objection or -when the court deems review neces-
-sary on its own motion.47 In Evans the court held that in
‘the exercise of the statutory authority under article
66(c),48 a court of military review may properly refuse to
apply the doctrine of waiver in the exercise of its statu-
tory authority. The Court of Military Appeals said that
although a failure to file a timely motion at trial may
estop one from raising the issue on appeal, it does not
preclude a court of military review from granting relief.49

These two decisions, taken together, indicate that mili-
tary personnel who are tried by courts-martial have a
much more flexible direct appellate review system open
to them that can correct errors committed at the trial level
than do defendants who are tried in either a state or fed-
eral Article ITI court. Indeed, this fact and its relationship
to collateral attacks on courts-martial convictions may be
on the minds of the judges of the Court of Military
Appeals. One of the hallmarks of the court under Chief
Judge Everett has been its keen sense of fairness and
desire to maintain the integrity of the military justice sys-
tem. Through ‘‘Project Outreach’’ the Court of Military
Appeals has been trying to make the public aware of the

true nature of military justice today and to dispel the anti-
quated ideas many people have about the military crimi-
nal justice system. At a recent Joint-Service Appellate
Workshop,5¢ Chief Judge Everett indicated that he
believed that collateral attacks on court-martial convic-
tions are ‘‘few and far-between’’ these days.5! The Chief
Judge indicated that he believed this decrease in habeas
corpus petitions over the last few years was attributable
to an increase in the status, reputation, and perception of
the military justice system and the Court of Military
Appeals, and to some recent Supreme Court decisions.52
Judge Cox also indicated his interest in the use of habeas
corpus proceedings to attack court-martial convictions
and pointed out that one of the reasons he supports deci-
sions like his opinion in Evans is his concem that collat-
eral attacks of courts-martial are not as readily available
for military accused as they are for persons convicted in
the criminal courts of the various states.53

In conclusion, collateral attacks on courts-martial con-
victions, primarily by the use of writs of habeas corpus,
are still possible, although their availability has been cur-
tailed by recent civilian court decisions. The burden is on
trial defense counsel to preserve a client's ability to
attack a court-martial conviction, both on direct appeal
and collaterally, by recognizing or discovering constitu-
tional or statutory problems that may afford the client
some possible basis for relief. Once the potential error is
discovered, it must be clearly and fully made a matter of
record in order to preserve the client's ability to later
raise the issue in an appropriate forum.

47Hilton, 27 M.J. at 326 (citing Un;lled Slétes v. Britton, 26 MJ 24 (C.ML.A. 1988)).

48 Uniform Code of Military Justice art. 66(c), 10 U.S.C. § 866(c) (1982).

49 Evans, 28 M.J. at 76.

50Joint-Service Appellate Workshop held at Andrews Air Force Base on 17-18 January 1990.

31While statistical data regarding the number of habeas corpus challenges o courts-martial convictions do not seem to be available from the various
services, the research conducted by this author tends to support Chief Judge Everett's conclusions.

32See supra note 2 and accompanying text.

33See supra note 27.

DAD Notes

Well Excuse Me' |

*“The Court is now assembled,”” declares the mllltary
judge. Those words signal a significant point in the trial.

Assembly of the court marks the point. after which
excusal and substitution of court members and the
military judge may no longer take place without good
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cause.! Assembly ordinarily occurs immediately after the
members are sworn2 or immediately following approval
of a request for trial by military judge alone.3

In a recent case, the Army Court of Military Review
held that the military judge erroneously excused a mem-
ber after assembly.4 During voir dire, Major S, when
asked by the military judge if there was any event that
would prevent the members from giving their full atten-
tion to the proceedings, responded that he had a physical
examination scheduled for the following day. The mili-
tary judge, sua sponte, determined that it was in the best
interests of both sides that Major S be excused. The gov-
ernment concurred; the defense neither concurred nor
objected. After excusing Major S and another member
who had been challenged for cause, the military judge
announced that the court was assembled and proceeded
with the trial.

On appeal, the Army court held that assembly . of the
court should have been announced prior to voir dire and
challenges and that a routine medical doctor’s appoint-
ment did not rise to the level of good cause required to
excuse members after assembly.> Noting that participa-
tion in a classified mission in a combat zone would con-
stitute good cause,® but that participation in a live-fire
exercise by a chief of a firing battery”? or departing on
ordinary leave® would not, the Army court found that
Major S’s physical examination was nothing more than
routine and did not rise to the level of physical disability
or other good cause to justify excusal.?

Procedures for substituting members and military
judges are governed by article 29,1© R.C.M. 505, and

R.C.M. 911. Members may be excused by the convening
authority prior to assembly and may be replaced without
cause provided they are detailed in accordance with
R.C.M. 503. Excusal of court members without replace-
ment need not be in writing, but should be announced on
the record.!! After assembly, members may only be
excused by the convening authority or the military judge
as a result of a challenge or for good cause shown on the
record.!? Similar restrictions apply for substituting mili-
tary judges.13

Although R.C.M. 911 provides military judges some
flexibility with respect to announcing the assembly of the
court, the discretion is not limitless. In United States v.
Dixon'4 the military judge recessed the court for the
weekend after voir dire and challenges were completed.
The court reconvened the following Monday with a new
military judge detailed by the convening authority
because the original judge had gone on leave. Over
defense objection, the new military judge announced
assembly of the court and proceeded to trial. The Court of
Military Appeals held that even though the Manual did
not specifically so provide, assembly occurred prior to
voir dire and challenges, regardless of when announced
by the military judge. The court *‘set aside any action
which the court-martial took thereafter.”'15

Defense counsel should note that erroneous excusal of
court members is ordinarily not a jurisdictional defect
unless it rises to the level of a denial of due process.1¢
The Army court established the following test for preju-
dice in United States v. Alexander: **Whether a violation
of this right can be considered as harmless error depends
on whether the change of membership is so substantial

! Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 505 [hereinafter R.C.M. 505]; R.C.M. 911 discussion.
2R.C.M. 911 discussion. See United States v. Dixon, 18 M.J. 310 (C.M.A. 1984).
3R.C.M. 911 discussion; Dep't of Army Pam. 27-9, Military Judges’ Benchbook, para. 2-6 (1 May 1982) (Cl, 15 Feb. 1985).

4United States v. Latimer, ACMR 8800843 (A.C.M.R. 28 Feb. 1990).

SLatimer, slip op. at 12, 15. Good cause is defined in R.C.M. 505(f) as **... physical disability, military exigency, and other extraordinary circum-
stances which render the member, counsel, or military judge unable to proceed with the court-martial within a reasonable time. *Good cause’ does not
include temporary inconveniences which are incident to normal conditions of military life.”

6 Latimer, slip op. at 15 (citing United States v. Geraghty, 40 C.M.R. 499 (A.B.R. 1969)).
71d. (citing United States v. Garcia, 15 M.J. 864 (A.C.M.R. 1983)).
8]d. (citing Dixon, 18 M.J. 310 (C.M.A. 1984); United States v. Boshears, 23 C.M.R. 737 (A.F.B.R. 1956)).

? Although finding error, the Army court ultimately ruled that the matter was not a jurisdictional issue, that appellant was not prejudiced, and that
defense counsel’s failure to object waived the error. Latimer, slip op. at 15, 17.

19Uniform Code of Military Justice art. 29, 10 U.S.C. § 829 (1982) [hereinafter UCMIJ).

R.C.M. 505(b) discussion. The convening authority may delegate the authority to excuse members to the staff judge advocate or other legal officer
or principal assistant to the convening authority, however, this delegatee may not excuse more than one-third of the total number of members detailed
by the convening authority. R.C.M. 505(c)(1)(B)(ii).

12R.C.M. 505(c)(2)(A)(i)(ii), and (@ii).
13R.C.M. 505(e).

1418 M.J. 310 (C.M.A. 1984).

1314, at 314.

16See United States v. Colon, 6 M.J. 73 (C.M.A. 1978) (four of ten members absent without an accounting on the record was a denial of due process);
but see Uniled States v. Benoit, 21 M.J. 579 (A.C.M.R. 1985) (defense counsel’s failure to object to absence of five of thirteen members accounted
for on the record waived the error).
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that it does not represent the court contemplated by the:

convenmg authorlty *7

Defense counsel should be alert for changes in court
members and military judges that occur after voir dire in
trials with members and after arraignment in cases tried
by military judge. Counsel must object, demonstrate prej-
udice to their clients,!8 and argue that good cause has not
been established. Failure of the government to establish
such cause on the record may require that any subsequent
action of the court-martial be set aside on appeal.1? Cap-
tain James Kevin Lovejoy.

“Knowingly”’ Waiving Rights
and Other Amusing Assumptions
In the recent case of United States v. McDowell2° the
Army Court of Military Review upheld the conviction of
an accused who pleaded guilty despite the fact that the
military judge failed to advise the accused of his fifth and

sixth amendment rights during the providence inquiry.-

This decision substantially undermines the requirements
of Rule for Courts-Martial 910(c)?! and weakens the
impact of United States v. Care.22 Based on the holding
in Care, Rule for Courts-Martial 910(c) requires that the
military judge advise an accused who pleads guilty about
the waiver of his constitutional rights to trial of the facts
by court-martial, to confront the witnesses against him,
and against self-incrimination. In McDowell the Army
court stressed that Care and subsequent Army court deci-
sions did not mandate a per se requirement that military
judges enunciate each right an accused waives by a guilty
plea.2? The court held that where the record establishes
that a guilty plea was voluntary and informed, the
accused would not be prejudiced by a judge’s **‘failure to
make a rote recitation of [the accused’s] fifth and sixth
amendment rights.’'24

The court in McDowell viewed ‘‘voluntary and
informed’’ with an emphasis on the former. The court
opined that the military judge ‘‘intended to advise the
appellant [of his rights] ... and in fact thought that he had

1727 M.J. 834 (A.C.M.R.), pet. denied, 28 M.J. 354 (C.M.A. 1989).

done so.”*25 While the accused never expressly waived
his constitutional rights or stated that he understood
them, the court noted that the providence inquiry covered
every other required topic. In finding that the accused’s
plea was voluntary, the court noted that the accused’s
decision to plead guilty was made prior to hearing his
attorney’s advice on his plea.

The court also noted the absence of a defense objection
to the military judge’s finding that the accused *‘know-:
ingly, intelligently, and consciously®* waived his consti-
tutional rights. The ‘court pointed out that ‘‘[n]either
appellant nor trial defense ‘coutisel objected ... nor did
either seek clarification or ask for further information or
explanation.”*26 From this the Army court concluded: *‘It:
is clear that appellant’s pleas of guilty were voluntarily
and understandingly made.”*27. This rationale, which
implies waiver, appears contrary to the Army court’s
decision in United States v. Harris.?8

In order to find waiver of an accused’s constitutional
rights, the court in Harris required *‘an intentional relin-
quishment of a known right or privilege.’*2® Moreover,
the court found the rights so important to the concept of
fairness in criminal trials that only an accused can waive
those rights and this affirmative act must be on the
record.30

It is a defense counsel’s duty to ensure that an accused
understands the *‘costs’’ of his guilty plea prior to trial.
The McDowell decision, if not reversed at some point by
the Court of Military Appeals, reflects an increased
importance of this duty because there is, evidently, no
longer the need for the military judge to inform an
accused on the record specifically concerning his or her
rights and exactly what the accused relinquishes by a plea
of guilty. Implicit in the holding in McDowell is that
when the record as a whole indicates that an accused’s
plea of guilty is voluntary, the plea will be presumed by
reviewing courts to-be an informed one, absent evidence
to the contrary. Captain Jeannine C. Hinman.

18Prejudice is not only a function of the number of members excused, but may also arise from excusal of a single member on the basis of gender, race,

rank, background, education, or any other unique circumstance.

19 Dixon, 18 M.J. 310 (C.M.A. 1984). '

20ACMR 8900798 (A.C.M.R. 27 Feb. 1990) (unpub.). !
21R.C.M. 910(c).

2240 C.M.R. 247 (C.M.A. 1969).

23 McDowell, slip op. at 1-2.

o

24[d. at 4. The military judge in McDowell made no recitation of the accused's rlghts Such an omission was sufficient to set aside a plea of gunlly in.
United States v. Bailey, 20 M.J. 703 (A.C.M.R. 1985). The Bailey case was cited but not distinguished in the McDowell opinion.

25 McDowell, slip op. at 3.
26]d.

2714,

2826 M.J. 729 (A C.M.R. 1988).
291d at 733.

301d.
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Government Appellate Division Notes

" The Multiplicity Melee: Relief in Sight?

Captain Randy V. Cargill
Government Appellate Division

Introduction

It is 1990. Nuclear physicists, working with massive
machines that accelerate subatomic particles to incred-
ible speeds, are zeroing in on the fundamental building
blocks of matter.! Astronomers are searching for ‘‘dark
matter’’—the invisible mass that somehow keeps stars
from drifting apart.2 Medical researchers are searching
for a cure for the Acquired Immunodeficiency Syndrome
virus. And practitioners of military criminal law are
struggling to understand the multiplicity doctrine.

It is safe to say that most of us are confused. We know
that two charges are multiplicitous for findings if they
arise out of the same transaction and

either (a) one of the charges necessarily included
all the elements of the other, or (b) the allegations
under one of the charges, as drafted, *‘fairly
embraced’” all the elements of the other.3

We are told that an offense is a lesser included offense of
another offense if: 1) ‘‘one offense contains only ele-
ments of, but not all the elements of the other offense’’;
or 2) the **offense contains different elements as a matter
of law from the other offense, but these different
elements are fairly embraced in the factual allegations of
the other offense and established by the evidence.’*4
Despite years of precedent, however, we are not sure

what ‘*fairly embrace’* means.5 Our approach to multi-
plicity issues, therefore, is ad hoc. We search the plethora
of multiplicity cases hoping to find one on point.¢ If we
do not find one on point, we fashion an argument, unsure
whether our concept of the Baker test will coincide with
the military judge’s or reviewing court’s understanding
of that test. '

United States v. Stottlemire? may be the harbinger of
the end to our confusion. In Stottlemire the Court of Mili-
tary Appeals significantly departed from its precedents
by applying the Blockburger8 test for multiplicity. The
court eschewed the ‘‘fairly embrace’’ test and held that
offenses of conspiracy to commit larceny of government
funds and attempted larceny of those same funds were
not multiplicitous for findings because the offenses were
*‘separate under the ‘Blockburger Rule.””’® This article
analyzes Stottlemire with a view toward assessing
whether it signals the beginning of the end of the vex-
atious Baker test for multiplicity.

Facts

Private E2 (PV2) John Stottlemire was a finance clerk
assigned to the Sth Corps Finance Group at Frankfurt,
Germany. Among other things, he was charged with
attempting to steal over 229,000 Deutsche marks (in the

L See Booth, Hunting a Holy Grail in Cosmic Collisions, Washington Post, Feb. 19, 1990, at A3; Booth, Battling Scientists Agree on the Nature of
Matter, Washington Post, Oct. 14, 1989 at A4, )

2See B. Parker, Invisible Malter and the Fate of the Universe (1989).

3 United States v. Holt, 16 M.J. 393, 394 (C.M.A. 1983) (citing United States v. Baker, 14 M.J. 361, 368 (C.M.A. 1983)). A full explanation of the
Baker multiplicity test and of cases interpreting that test is beyond the scope of this article and, frankly, beyond the comprehension of this writer.

4Baker, 14 M.J, at 368.

3See McAtamney, Multiplicity: A Functional Analysis, 106 Mil. L. Rev. 115, 146-50 (1984) (discussing the confusion); see also United States v.
Hollimon, 16 M.J. 164, 167-68 (Cook, J., concurring in part, dissenting in part) (describing the *‘fairly embrace’* test as a ***gut” test’").

€A measure of u.e frustration in this area is found in the periodic multiplicity updates published in The Army Lawyer. See, e.g., Raezer, Trial
Counsel’s Guide to Multiplicity, The Army Lawyer, Apr. 1985 at 21; Ryan, Multiplicity Update, The Army Lawyer, Jul. 1987, at 29; Sieg,
Multiplicity Update, The Army Lawyer, Jan. 1990, at 19; see also Cunningham, The Blockburger Rule: A Trial by Battel, The Army Lawyer, Jul.
1986, at 57.

728 M.J. 477 (C.M.A. 1989).

8 Blockburger v. United States, 284 U.S. 299 (1932). The Blockburger rule, discussed more fully later in the text, is that offenses are separate where
each requires proof of a facl or element which the other does not. The rule is a guide to determining whether the legislature intended separate
convictions and punishment. The Supreme Court does not grapple with multiplicity for sentencing and multiplicity for findings. Rather, the Court
dispenses with the **distinction’* by logically stating: **Congress does not create criminal offenses having no sentencing component.”* Ball v. United
States, 470 U.S. 856, 861 (1985) (citations omitted).

9 Stottlemire, 28 M.J. at 480 (citing United States v. Savaino, 843 F.2d 1280 (10th Cir.), cert. denied, 109 S. Ct. 99 (1988)). In Savaino the court held
that offenses of conspiracy to manufacture amphetamine and attempt to manufacture amphetamine are separate and may be separately punished. The
court applied the Blockburger rule. Id. at 1292-93. :
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form of a check) from the United States and conspiring
with a friend, William Anselmo, to steal that amount.1?
The conspiracy specification alleged that on or about 23
April 1987, PV2 Stottlemire and Mr. Anselmo took the
following steps in furtherance of their conspiracy to steal
the money: 1) PV2 Stottlemire *‘provided and helped
William A. Anselmo fill out a change of address card to
route [the check] to William A. Anselmo’s address’’; 2)
Mr. Anselmo *‘did fill out and file [the card] with the
Bundespost’’; and 3) Mr. Anselmo ‘‘opened up a bank
account ... in order to deposit the said check.”’!! The
attempted larceny specification alleged that on the same
date appellant attempted to steal the money by ‘‘prepar-
ing and submitting a fraudulent invoice and by *‘pre-
paring and submitting a fraudulent change of address
form’” (not the same change of address card mentioned in
the conspiracy specification).12

At trial, defense counsel did not move to dismiss either
specification as being multiplicitous for findings. Indeed,
defense counsel conceded that the offenses were not mul-
tiplicitous for findings.!3 He argued that the offenses
were multiplicitous for sentencing. The military judge
agreed that the charges were multiplicitous for sentenc-
ing and so instructed the panel members.14

Before the Court of Military Appeals, Stottlemire
argued that -the charges were multiplicitous for find-
ings.15 Relying upon Baker, he argued that the conspir-
acy specification fairly embraced the attempted larceny
specification because the overt acts in furtherance of the
conspiracy included the overt acts tending to effect the
larceny. All of these acts, Stottlemire argued, were part
of one scheme to steal the money. The government

responded with three arguments. First, government coun-
sel argued that Stottlemire waived the: issue of multi-
plicity for findings by failing to raise (indeed conceding)
that issue at trial. Second, counsel argued that the
offenses were not multiplicitous under Blockburger and
Baker. Third, the government argued that even if the
offenses were multiplicitous, Stottlemire suffered no
prejudice because the military judge instructed the mem-
bers that the offenses were multiplicitous for
sentencing.16 AR

Decision

The Court of Military Appeals, in an opinion by Judge
Sullivan, held that *‘these offenses were not multi-
plicious for findings.”*!? The court followed this pro-
nouncement with a citation to two cases: 1) United States
v. Marden,1® where the Fifth Circuit held that offenses of
conspiracy to import a shipload of marijuana and attempt
to import the same shipload were not multiplicitous!®
under Blockburger; and 2) United States v. Baker, where
the Court of Military Appeals set forth its ‘‘fairly
embrace’” test for multiplicity. The remainder of the
opinion shows that the reference to Baker is meaningless.

The court began its ‘analysis by noting that *‘[o]ne
transaction is involved here [citing Baker2°], yet two
different statutes are alleged to have been violated.**2!
From that, the court concluded that the appropriate test
for multiplicity was to ask whether Congress had author-
ized separate convictions for the offenses. For this propo-
sition, the court cited a very recent Court of Military
Appeals case that employed that test,22 two Supreme

10The facts are taken from the court’s opinion. Stottlemire, 28 M.J. at 477-78.

111d. at 478.
12]d. a1 478, 480 n.3.
131d. at 478.

14The opinion does not mention the instruction, but the record shows that the military judge appropriately instructed the members on the diminished

maximum punishment based on the multiplicity ruling.

13PV2 Stottlemire did not raise the issue of multiplicity before the Army Court of Military Review.

16The foregoing is a summary of the final briefs.
178tottlemire, 28 M.J). at 477.
18872 F.2d 123 (5th Cir. 1989).

19 Actually, the court held that the separate convictions and punishments were not barfed by the fifth amendment’s double jeo;;ardy clause. Most
federal multiplicity cases are decided on this ground. See generally 57 West's Federal Practice Digest, Indictments and Informations, § 126-130 (3d

ed. 1985).

20A single transaction, according to Baker, is *‘a series of occurrences or an aggregate of facts which are Jogically related to a single course of

criminal conduct’® Baker, 14 M.J. at 366.
218tottlemire, 28 M.J. at 478.

22United States v. Guerrero, 28 M.J. 223 (C.M.A. 1989). Gueérrero was convicted of two specifications of obstruction of justice stemming from one
conversation he had with two witnesses. The court held that the offenses were multiplicitous because the **purpose of the military obstruction-of-
justice prohibition is not protection of the individual witnesses or potential witnesses.’* Id. at 227, The court applied the *‘Supreme-Court-approved
rule of lenity’* and, somewhat inconsistently, found that “‘Congress intended a single offense to exist on these facts.”* /d. (citations omitted). See
infra note 36 and accompanying text (discussing the circumstances in which the rule of lenity should apply).
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Court cases,?3 and, oddly enough, Baker.24 Of course
nothing in. Baker suggests that the Court of Military
Appeals adopted the congressional intent test for multi-
plicity.25 Indeed, as Judge Cook noted in his dissent in
Baker, the congressional intent test is, in essence, the
Blockburger test—the test that the Baker majority specif-

the sparse legislative history of the statutes, the court
concluded that it was not clear whether Congress
intended “*an accused to be found guilty under both stat-
utes for different preliminary acts leading to the same
substantive crime.’’2?® Thus the court turned to the
**‘Blockburger rule’ as a guide to legislative intent."*30

ically rejected.26 The Court of Military Appeals reite-
rated its rejection of the Blockburger rule in 1986, in a
case where the Navy-Marine Corps Court of Military
Review had the temerity to hold that the Blockburger rule
was the test for multiplicity adopted in the 1984 Manual
for Courts-Martial.2? Given this background, the refer-
ence to Baker is, at best, superfluous.

In Blockburger the Court established a straightforward
rule for determining whether the same act or series of
acts in one transaction can be separately punished. In
often repeated language the Court stated:

The applicable rule is that, where the same act or
transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to deter-
mine whether there are two offenses or only one is
whether each provision requires proof of an addi-
tional fact which the other does not.3!

" Any doubt about the validity of this observation van-
ishes when one considers the court’s application of the
congressional intent test for multiplicity. There is no
mention of Baker and nothing resembling its *‘fairly
embrace’” test for multiplicity. First, the court examined
the language and history of articles 80 and 81. From the
language, the court concluded that each statute **could be
applied to a single course of criminal conduct.’2# From

Applying this rule, the Court held that Blockburger’s
separate convictions—one for violation of a statute that
prohibited the sale of morphine that was not in the origi-
nal package and one for violation of a statute that

23United States v. Halper, 109 S. Ct. 1892 (1989); Ball v. United States, 470 U.S. 856 (1985). Halper involved the question whether an individual
who had been convicted of submitting 65 false medicare claims (totalling $585.00) could be required to pay the government $130,000.00 in a
subsequent civil action under the False Claims Act. The Act provides for a civil penalty of $2,000.00 for each false claim. The Court held that the
civil penalty was so extreme and unrelated to the government’s actual damages that it could be a prohibited second punishment within the meaning of
the double jeopardy clause of the fifth amendment. The Court remanded the case to the trial court, where the government would have the opportunity
to show the actual costs of Halper's fraud. In footnote 10 of the opinion the Court noted that a *‘legislature may authorize cumulated punishment
under two statues for a single course of conduct, the multiple-punishment inquiry in the context of a single proceeding focuses on whether the
legislature actually authorized the cumulative punishment.’*” Halper, 109 S. Ct. at 1903 n.10 (citation omitted). In Ball the Court held that separate
convictions for possession of a handgun and receipt of that handgun, under statutes prohibiting such conduct by a convicted felon, could not stand
because Congress did not intend two convictions in that circumstance. The Court applied the Blockburger test and reasoned that because one ¢annot
possess 8 handgun without receiving it, the statutes do not require proof of different facts. Cf. United States v. Zubko, 18 M.J. 378 (C.M.A. 1984)
(possession and distribution of drugs are multiplicitous because, given the definitions of these terms, possession is a lesser included offense of
distribution).

24Stottlemire, 28 M.J. at 478.

25To be sure, the Baker court noted the general rule that an accused may be found guilty of multiple offenses arising from one transaction if the
legislature so intended. The court stated, however, that this general rule is not ‘*without exceptions and it must be viewed in the context of the
Constitution and the Uniform Code of Military Justice.”* Baker, 14 M.J. at 367. Experience has taught us that the exceptions (notably the **fairly
embrace’” rule) eviscerate the rule.

26Baker, 14 M.J. at 371, 373 (Cook, J., dissenting) (describing the Blockburger rule as a rule of statutory construction used to discern congressional
intent); see also Baker, 14 M.J. at 370-71 (Everett, C.J., concurring) (expressing a preference for the *‘mess’* created by the court’s multiplicity
decisions over the *‘simplicity of the Blockburger rule®*).

27United States v. Jones, 23 M.J. 301 (C.M.A. 1987). In Jones the court held that the accused waived his multiplicity claim by failing to raise it at
trial and because the language of the specifications did not indicate that the charges fairly embraced each other. Judge Cox concurred in the result,
noting simply that **[l]arceny is neither the same offense as uttering a forged instrument nor an offense necessarily included in the other.”” Id. at 304
(Cox, J., concurring in the result). For some reason, he did not reiterate his view that Blockburger should be the rule in the military. See United States
v. Mullins, 20 M.J. 307, 307-308 (Cox, J., concurring in the result) (noting and applying the *‘time-honored ‘Blockburger® analysis’* and stating that
failure to follow that analysis *‘appears to be the law of only this jurisdiction®").

28Stottlemire, 28 M.J. at 478-79 (citing United States v. Touw, 769 F.2d 571 (9th Cir. 1985)). In Touw the court pertinently held that one can be
convicted of conspiracy to purchase marijuana and attempting to purchase the same marijuana.

298tottlemire, 28 M.J. at 479.
3014,

31 Blockburger, 284 U.S. at 304. The Supreme Court has consistently and repeatedly relied upon the Blockburger rule. See, e.g., Gore v. United
States, 357 U.S. 386 (1985); Albernaz v. United States, 450 U.S. 333 (1981), Missouri v. Hunter, 459 U.S, 359 (1983); United States v. Woodward,
469 U.S. 105 (1985); Whalen v. United States, 445 U.S. 684 (1980); Ball v. United States, 470 U.S. 856 (1985); Ohio v. Johnson, 467 U.S. 493
(1984). The Court recently granted the state’s petition for review in a case where the Court of Appeals of New York held that the Blockburger rule
did not allow separate convictions for wraffic offenses and vehicular homicide arising out of one incident. Grady v. Corbin, 110 S. Ct. 362 (1989)
(grant of review). The lower court decision is reported at 543 N.E.2d 714 (N.Y. 1989).

MAY 1890 THE ARMY LAWYER » DA PAM 27-50-209 31




prohibited the sale of the drug without a written order
from the purchaser—could be separately punished. This
was true even though the violations stemmed from one
_sale of morphine to one customer.32

Of course, PV2 Stottlemire’s claim was doomed once
the Court of Military Appeals decided to apply Block-
burger. The court compared -the elements of conspiracy
to commit an offense with the elements of attempt :to
:commit an offense and noted that the elements were dif-
ferent in two respects. Conspiracy requiresproof of an
agreement with another to commit an offense and attempt
does not include this element Moreover, the overt acts
requlred to show attempt must ‘‘amount to more than
mere preparation’” and *‘tend to effect the commission of
the intended”” offense, while the overt acts required to
prove a conspiracy need only be done with the intent to
bring about the **object of the conspiracy.’*33 Therefore,
the court concluded that PV2 Stottlemire’s offenses were
separate. . -,

.Impact

Stottlemire ‘‘seems’’ to establish a new approach to
‘multiplicity. The court recognized that the predicate for
apphcatlon of the Baker test for multiplicity was present
(i.e., PV2 Stottlemire’s offenses were part of one transac-
uon), yet the court did not apply that test. In particular,
the court did ‘not hold that PV2 Stottlemire waived the
issue of multiplicity by failing to raise it at trial—a hold-
" ing dictated by established precedent.34 Instead, the court
looked to congressional intent and asked whether PV2
‘Stottlemire’s separate convictions violated the intent of
Congress. Consistent with established Supreme Court
‘precedent, the Court of Military Appeals applied the
Blockburger rule as a guide to determining legislative
intent. The Stottlemire test for multiplicity can be sum-
marized as follows. First, one examines the language of
the statutes and their legislative history. If the language
or history makes it clear that separate convictions under
the statutes for one course of conduct are not intended,

32Blockburger, 284 U.S. at 301-02.
33Stoulemtre, 28 M.J. at 479.

then the offenses are multiplicitous.35 If the language or

history is ambiguous on that question, the court will
apply a rule of lenity and hold that the offenses are multi-
plicitous.36 If the language or history indicate that Con-
gress intended separate convictions, the offenses are not
multiplicitous. If the language and history do not speak to
the question (as in Stottlemire and most other cases), the
Blockburger rule is controlling.

The word **seems”” is emphasized in the above para-
graph for two reasons. First, the court did not specifically
reject the Baker test. Given the confusion in this area of
the law and the court’s references to Baker in its opmlon,
it is not clear whether Stottlemire is a panacea or an
aberration,

Second, the court s parting dlcta seems to undermlne
much of what the court stated m the rest of its opinion.
The court noted the followmg in its penultlmate
paragraph:

Of course, it could be argued that in certain cases
the overt act pleaded and proven for the attempt
could also suffice as the overt act required for the
conspiracy. See United States v. McQuisten, 795
F.2d 858, 870 (9th Cir. 1986) (Reinhardt, J., dis-
senting). However, this was not done in the present
case because the overt acts alleged and proven in
each charge were clearly different. Accordingly,
we have no cause to apply the “‘*fairly embraced"’
aspect of the decision of this court in United States
v. Baker, supra. 37 ‘ '

This dicta makes no sense. Why would a dlfferent test for
multiplicity apply depending upon the language of the
specifications? The court seems to be telling us that the
congressional intent test does not replace the Baker test.

~ Instead, it is yet another multiplicity test to be applied in

situations where Baker and its progeny would dictate that
the accused waived multiplicity.38 One can debate

“whether charges of attempt and conspiracy based on alle-

gations detailing identical overt acts are multi-

34S5ee United States v. Jones, 23 M.J. 301 (C.M.A. 1987), United States v. Holt, 16 M.J. 393, 394 (C.M.A. 1983) (both applying waiver to multi-
plicity claims made for the first time on appeal where the language of the specifi cauons did not fairly embrace each other).

35See Albernaz v. United States, 450 U.S. 333, 337-44 (1981) (noting the primacy of the language of the statute in determining legislative intent and
noting that Blockburger does not control where the legislature’s intent is clear); see also United States v. Turkette, 452 U.S. 576, 580, 593 (1981)
(language of the statute is the most reliable evidence of legislative intent).

36See Guerrero, 28 M.J. 223 (C.M.A. 1989). The rule of lenity is well-established in federal law. See, ¢.g., Bell v. United States, 349 U.S. 81, 83
(1955) (simultaneous transport.of (wo women in violation of Mann Act was punishable only once as congressional intent was ambiguous, and
ambiguity ‘“‘resolved in favor of Ienlly"). Alberuaz, 450 U.S. at 342 (commenting that the rule of lenity only applies where leglslauve intent is
amblguous) .

3"Stotrlem1re. 28 M.J. at 480 (footnote omitted).

38See supra note 34.
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plicitous under the congressional intent test*® and the
Baker test, but it is difficult to see why the language of
the specifications controls which test applies. We can
only hope that the Stottlemire dicta will not be followed.

Conclusion

application of that test, as developed in Holt, would have
led to a similar outcome—defeat of Stottlemire’s claim.
One might conclude, therefore, that at last the court has
jettisoned the Baker test. The Court of Military Appeals,
however, makes several unexplained and perhaps unex-
plainable references to Baker. Notwithstanding these ref-

erences, for those of us who wrestle with multiplicity,

Stottlemire may be an important case. The court Stottlemire is a welcome addition to the melee. It may not
applied the congressional intent test for multiplicity and end the melee, but the possibility that it is the beginning
found that two offenses were not multiplicitous for find- of the end is a glimmer of hope where pessimism has
ings. The court did not apply the Baker test even though ruled. -

39 Compare Savaino, 843 F.2d 1280 (10th Cir. 1988) with United States v. McQuisten, 795 F.2d 858, 870 (9th Cir. 1986) (Reinhardt, J., dissenting).
In Savaino the Tenth Circuit held that attempt and conspiracy involving the same acts may be punished separately. The court reasoned that **[o]nce
conspiracy and attempt are identified as separate crimes, separate punishment follows, just as separate punishments may be imposed for convictions
on conspiracy and the completed crime.”* Savaino, 843 F.2d at 1293 (citation omitted). In McQuisten the Ninth Circuit held that a conspiracy
followed by a separate attempt *‘constitute separate punishable offenses.’” McQuisten, 795 F.2d at 868. The dissenting judge disagreed, finding that
the legislative history did not support a view that Congress intended separate punishments for attempt and conspiracy and arguing that the court
should apply the rule of lenity. /d. at B69-70 (Reinhardt, J., dissenting). Interestingly, Savaino and the dissenting opinion in McQuisten are cited in
Stottlemire. Savaino is cited in the main part of the opinion, and McQuisten is cited in the parting dicta. See Stottlemire, 28 M.J. a1 480.

Batson: Beginning of the End of the Peremptory Challenge?

Captain Denise J. Arn
Government Appellate Division
Rule for Courts-Martial 912(g)(1), Manual for Courts- Is this the future of the peremptory challenge?
Martial, United States, 1984: : ’ L :

Introduction
(g) Peremptory challenges.

Many military trial attorneys will remember a time, not
too long ago, when they routinely exercised their one
peremptory challenge at trial in order to alter the make-
up of the panel. Some played the ‘‘numbers game’*;! they
viewed the peremptory challenge as a means of altering
the number of panel members in order to facilitate either
conviction or acquittal, depending on whether they repre-
sented the government or the accused. As part of the
“‘numbers game,”’ or without any regard for it, the
defense would typically strike the senior member of the
panel and the government would exclude the junior one.
But the level of experience was only one of several fac-
tors in deciding how to excercise the peremptory chal-
lenge. Extra-judicial contact with a prospective panel
member may have left counsel with the distinct

(1) Procedure. Each party may challenge the
member peremptorily. Any member so challenged
shall be excused. No party may be required to
exercise a peremptory challenge before the exam-
ination of members and determination of any chal-
lenges for cause has been completed. Ordinarily the
trial counsel shall enter any peremptory challenge
before the defense.

Rule for Courts-Martial 912(g)(1), Manual for Courts-
Martial, United States, 1994:

(g) Peremptory challenges.
Rescinded.

I'This game is based on the belief that the numerical composition of the court may affect the outcome of a close case. Thus, one side tries to gain a
tactical advantage over the other by challenging or retaining court members. See United States v. Fetch, 17 C.M.R. 836 (A.F.B.R. 1954).
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impression that the member could not be fair, reasonable,
or capable of using common sense to arrive at a verdict.
Perhaps the voir dire itself revealed reasons to strike a
member that dld not rise to the level of a challenge for
cause.?

Many counsel studied questionnaires completed by the
prospective panel members.? Counsel may decide to
strike a member because of that member’s education,
work experience, family composition, or other similar
factor. Counsel applied their knowledge of ‘‘the ways of
the world’" to determine whether their composite picture
of the member, as provided by the questionnaires,
revealed a reason to strike,

On the other hand, some counsel struck prospective
members for reasons that defy articulation. They might
have had a “*hunch’* about a particular member. It might
be no more than the **sudden impressions and unaccount-
able prejudices we are apt to conceive upon the bare
looks and gestures of another.”’4 Of course, counsel did
not have to give a reason for their peremptory challenge.
This feature made the peremptory challenge a valuable
commodity when it was used thoughtfully and properly.

Recently, however, the face of voir dire has changed.
The peremptory challenge of old is gone. Exercise of the
peremptory challenge in courts-martial is now subject to
one significant exception: the government’s peremptory
challenge of a member of the accused’s race must be
explained by the trial counsel upon tlmely objectlon by
the accused.

This rule resulted from the United States Supreme
Court’s decision in Batson v. Kentucky,’ as applied to the
military by the United States Court of Military Appeals
in United States v. Santiago-Davila. The rule will
undoubtedly change the way many counsel prepare for
and conduct voir dire. Maybe it will turn the peremptory
challenge into a quasi-challenge for cause. After all, if
trial counsel must explain a peremptory challenge, then it

ceases to be a true “‘peremptory challenge.” While the
rule currently applies only to trial counsel, it is possible
that it will eventually be expanded to include defense
counsel] as well.

The new constitutional limitation on the peremptory
challenge may cause concern for its military proponents.
Does the Batson-Santiago-Davila rule mark the begin-
ning of the end of the peremptory challenge?. Has this
constitutional limitation rendered the peremptory chal-
lenge more trouble than it’s worth? In addressing these
questions, this article will review Batson and its military
progeny with a view toward providing some practical
hints for trial counsel who face a Batson issue. It will
then consider the-*‘reverse-Batson’’ situation, in which
Batson is applied to the defense. ‘

Abuse of the Peremptory Chailenge:
Swain and Batson

Several years ago, while military judges routinely
granted peremptory challengos without question or con-
cern, the civilian courts grappled with an improper use of
the peremptory challenge. In California? and Massachu-
setts,® the high courts held that the use of peremptory
challenges by the prosecution to remove prospective
jurors on the basis of group bias violated their state con-
stitutions. Both states guaranteed criminal defendants a
right to trial by a jury drawn from a representative cross
section of the community. In both instances, the prosecu-
tion used its peremptory challenges to exclude black

" jurors from the panel charged with hearing the state’s

case against black defendants. Other state courts made

' similar findings on similar facts.?

The Supreme Court also addressed the improper use of
the peremptory challenge-in two major cases: Swain v.
Alabama® and Batson v. Kentucky.}}-But the focus of the
Supreme Court’s attention in these cases was not on an
alleged violation of the defendant’s sixth amendment
right to an impartial jury and hence, a jury composed of

2For example, the member has had prior contact of an adverse nature with a witness or the accused that he has all but forgotten. No matter how
honest, sincere, or reassuring the panel member may be in responding to the questions of counsel and the mlhtary judge, the accused is unconvinced
that the member will be impartial and the accused demands that his defense counsel **do somcthmg about |t

3Manual for Courls Martial, United Slales, 1984, Rule for Courls-Martlal 912(b)(1) [hereinafter R.C.M.].

44 'W. Blackstone, Commentaries 353 (1807).
3476 U.S. 79 (1986). '
626 M.J. 380 (C.M.A. 1988)

7People v. Wheeler, 22 Cal 3d 258, 583 P 2d 748 148 Cal Rptr. 890 (1978).
§Commonwealth v. Soares, 377 Mass. 461, 387 N.E.2d 499, cert. denied, 444 U.S. 881 (1979).

9State v. Neil, 457 So.2d 481 (Fla. 1984); Riley v. State, 496 A.2d 997 (Del. 1985), cert. denied, 478 U.S. 1022 (1986); State v. Gilmore, 103 N.J.

508, 511 A.2d 1150 (1986).
19380 U.S. 202 (1965).
11476 U.S. 79 (1986).
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persons representing a fair cross ‘section of the com-
munity.!2 Instead, the Court’s concern was whether the
defendant was denied fourteenth amendment equal pro-
tection of the laws through the state’s use of peremptory
challenges to exclude members of the defendant’s race
from the jury.13

. In Swain a black man was convicted of rape and was
sentenced to death. The record disclosed that the pros-
ecutor used the state’s peremptory challenges to strike all
six- black people who had been selected as potential
jurors.'4 The Court noted that although a black defendant
is not entitled to a jury containing members of his race,
purposeful exclusion of blacks from jury participation
because of their race violates the equal protection
clause.!> Nevertheless, the Court ruled against Swain
because he failed to show that over a period of time the
prosecutor ‘‘systematically’’ used his peremptory chal-
lenges to exclude blacks from participation as jurors.
Swain was not permitted to rely on the unique facts of his
own case to establish purposeful discrimination by the
state.

Essentially, the Court weighed the value of the
peremptory challenge against the claim that its abuse vio-
lated the Constitution. The Court traced the history and
purpose of the peremptory challenge. It recognized the
peremptory challenge as ‘*one of the most important
rights secured to the accused.”’16

The Court emphasized the prosecutor’s right to use the
peremptory challenge.!” In so doing, it concluded that the
prosecutor must be presumed to be using the state’s chal-
lenges in order to obtain a fair and impartial jury to try its
case. The Court refused to inquire into the prosecutor’s
motives for exercising his peremptory challenges in
Swain’s case. In the Court’s view, application of equal

protection standards to the peremptory challenge posed a

threat to the very nature and existence of peremptory
challenges.13

Twenty-one years later, in a very changed society, the
Supreme Court took a different view. The Court held that

the state’s privilege to strike individual jurors through

12Taylor v. Louisiana, 419 U.S. 522 (1974).

peremptory challenges is subject to the mandates of the
equal protection clause. In Batson a black man stood trial
in Kentucky for second-degree burglary and receipt of
stolen goods. The prosecutor used his peremptory chal-
lenges to strike all four prospective black jurors. An all-
white jury convicted Batson, and the Supreme Court of
Kentucky affirmed the conviction. '

At the United States Supreme Court, Batson argued
that the prosecutor’s conduct violated his rights under the
sixth and fourteenth amendments to an impartial jury and
to a jury drawn from a cross section of the community.
He did not make an equal protection claim. Nevertheless,
the Court decided his case on equal protection grounds.

The Court noted that racial discrimination by the state
in jury selection does more than harm. the defendant. It
harms the excluded juror, who also becomes a victim of
unconstitutional discrimination. It also harms the com-
munity by undermining public confidence in the fairness
of our justice system. '

While the Court held that the state’s use of the peremp-
tory challenge ‘must yield to the mandates of the equal
protection clause, it expressly declined to consider
whether the Constitution limits the defendant’s exercise
of the peremptory challenge. Thus, the Court clearly
intended to benefit the defendant, not the state.

The aggrieved defendant cannot sit idly by, however, if
he falls victim to an abuse of the peremptory challenge.
He must at least make a prima facie showing of purpose-
ful discrimination. Unlike the strict requirement of
Swain, however, he is ertitled to rely solely on the facts
of his own case; he need not show a pattern of discrimi-
nation by the prosecutor over a period of time.

In order to establish a prima facie case, the defendant
must show that he is a member of a *‘cognizable racial
group”’ and that the prosecutor has exercised peremptory
challenges to remove from the venire members of the
defendant’s group. The defendant is entitled to rely on
the fact that peremptory challenges constitute a jury

selection practice that permits ‘‘those to discriminate

13The Supreme Court’s decision in Swain predated the two major State court decisions, although the California Supreme Court expressly rejected
Swain. Wheeler, 583 P.2d at 768. While not expressly rejecting Swain, the Massachusetts court chose to go its own way as well. Soares, 387 N.E.2d

at 514.

14]n addition, the record disclosed that, although there had been ‘*an average of six to seven Negroes on petit jury venires in criminal cases, no Negro

has served on a petit jury since about 1950." Swain, 380 at 205.

15380 U.S. at 204. See also Strauder v. West Virginia, 100 U.S. 303 (1880).

16380 U.S. at 219 (citing Pointer v. United States, 151 U.S. 396 (1894)).

17** Although historically the incidence of the prosecutor’s challenge has differed from that of the accused, the view in this country has been that the
system should guarantee *not only freedom from any bias against the accused, but also from any prejudice against his prosecution. Between him and
the state the scales are to be evenly held.”** 380 U.S. at 220 (quoting Hayes v. Missouri, 120 U.S. 68, 70 (1887)). -

18380 U.S. at 222.
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who are of a mind to discriminate.’’!® The defendant
must show-that these facts and any other relevant circum-
stances raise an inference that the prosecutor used the
practice to exclude the veniremen2© from the petit jury?!
because of their race.

The trial court must then decide if the defendant has
made a prima facie case of discrimination. If the defend-
ant makes his showing, *‘the burden shifts to the State to
come forward with a neutral explanation for challenging
black jurors.’*22 Although the prosecutor’s explanation
need not rise to the level of a reason justifying a chal-
lenge for cause, the prosecutor cannot rebut the defend-
ant’s case by merely explaining that he assumed or
intuited that the challenged jurors would be partial to the
defendant because of their shared race. Nor can the pros-
ecutor merely deny that he had a discriminatory motive
or *‘affirm [his] good faith in making individual selec-
tions.’"23 o

The Court reversed and remanded Batson to the trial
court for further proceedings under the newly-established
rules. The Court’s ruling altered the standing of the
peremptory challenge in traditional legal practice by sub-
jecting it to constitutional limitations. While these results
were acceptable to many on the Court, they were by no
means acceptable to all.

For example, Justice Marshall, in his concurring opin-
ion, advocated the total elimination of peremptory chal-
lenges in criminal cases.2¢ His recommendation stemmed
from his belief that the potential for racial discrimination
is inherent in the peremptory challenge, whether it is
exercised by the state or by the defendant. The peremp-
tory challenge may have *‘very old credentials’’ and may
be considered by many to be a necessary part of trial by
jury. Nevertheless, Justice Marshall relied on those cases
in. which the Supreme Court stated that the right of
peremptory challenge is not of constitutional magnitude

and may be withheld without impairing the constitutional
guarantee of an impartial jury and fair trial.2s

Chief Justice Burger dissented. He argued that the
majority went out of its way to *‘set aside the peremptory
challenge, a procedure which has been part of our jury
system for nearly 200 years.”*2¢ He pointed out that in
spite of the fact that the petitioner did not raise an equal
protection claim, the Court nevertheless decided the case
on equal protection grounds. The Court’s action repre-
sented a dramatic departure from its normal procedure.??
Addressing the result in the case, Chief Justice Burger
noted that the majority limited its new rule to allegations
of improper challenge on the basis of race alone, thus
ignoring other classifications of individuals who might
have standing to make equal protection claims. More-
over, the Court never applied conventional equal protec-
tion principles to the case at bar.26 The Chief Justice
further opined that the Court’s ruling will inevitably lead
to a limitation on the use of peremptory challenges by the
defense. ‘“‘Once the Court has held that prosecutors are
limited in their use of peremptory challenges, could we
rationally hold that defendants are not?**2° The peremp-
tory challenge would cease to function as a peremptory:
‘*‘Analytically, there is no middle ground. A challenge
either has to be explained or it does not. It is readily
apparent, then, that to permit inquiry into the basis for a
peremptory challenge would force ‘the peremptory chal-
lenge [to] collapse into the challenge for cause.®"*30

Chief Justice Burger foresaw problems in distinguish-
ing explanations for the peremptory challenge from those
that support a challenge for cause. He foresaw problems
for the trial courts attempting to implement the Supreme
Court’s new rules. This included an observation that the
ruling would stretch out criminal trials that are already
too long, turning “‘the voir dire into a Title VII proceed-
ing in miniature.”’3! The Chief Justice also voiced

12476 U.S. at 96 (citing Avery v. Georgia, 345 U.S. 559, 562 (1953)). **Cognizable racial group®’ is the Court’s language.

20+*Venire" is the term used in civilian jurisdictions to describe a panel of people from which a jury is drawn. Hence, **veniremen™" are members of

that panel. Ballentine’s Law Dictionary 1335 (3d ed. 1969).

21A **petit jury®* is simply a trial jury. Ballentine's Law Dictionary 945 (3d ed. 1969).

22476 U.S. at 87.
231d. at 97-98.
241d. at 103,
251d. at' 108.
261d. et 112.

27 Justice Burger quotes part of a dissenting opinion in New Jersey v. T.L.O., 468 U.S. 1214, 1215 (1984): **The single question presented to the court
has now been briefed and argued. Evidently unable or unwilling to decide the question presented by the parties, the court, instead of dismissing the
writ of certiorari as improvidently granted, orders reargument directed to the questions that [petitioner] decided not to bring here... . Volunteering
unwanted advice is rarely a wise course of action.”” 476 U.S. at 115 n.2.

28476 U.S. at 125.

2914, a1 127. ‘ '

30476 U.S. at 127 (citing United States v. Clark, 737 F.2d 679, 682 (7th Cir. 1984)).
31476 U.S. at 126 n.7.
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concerns that the Court’s holding would likely interject
racial matters back into the jury selection process.

While demonstrating a diversity. of views concerning
the value of the peremptory challenge, Batson became
the law of the land. Not long afterwards, military practice
felt its direct effects,

Application to the Military

In United States v. Moore3? the Army Court of Military
Review, sitting en banc, held that the Batson decision
applied to the military. Applying the principles of Batson
to courts-martial, the court noted that the elimination of
racially discriminatory challenges is ‘‘consistent with
and necessary to the proper administration of military
justice.”*33 It pointed out that under article 25 of the Uni-
form Code of Military Justice, the convening authority

_selects panel members on the basis of age, education,

training, experience, length of service, and judicial tem-
perament. Race is not a criterion for selection, nor is it a
proper basis for exclusion. *‘Discrimination on the basis
of race is abhorrent. It is particularly pernicious in the
administration of justice. Accordingly, there is no logic
in permitting the prosecutor, through the use of his
peremptory challenge, to do what the convening
authority, in the selection of panel members, may not.””34

The court noted some significant differences between
civilian and military practice. One is the number of
peremptory challenges allowed each side. In most civil-
ian jurisdictions, both the prosecution and the defense are
allowed several peremptories, *‘sufficient that one party
or the other can pervert constitutional norms by pur-
posefully excluding a segment of society from participa-

3226 M.J. 692 (A.C.M.R. 1988).
33]d. at 698.

34]d.

351d. at 699.

tion in the administration of justice.’*35 In a court-mar-
tial, however, each side has only one. peremptory chal-
lenge.3¢ Thus, counsel are likely to use their one
peremptory challenge to preserve or enforce a challenge
for cause,37 or to remove a member who counsel believes
may be sympathetic to the other side. Because each side
has only one peremptory challenge, it would be nearly
impossible for the accused to make out a prima facie case
of racial discrimination as required by Batson. As a

~ result, the Army court fashioned its own rule to satisfy

the mandates of Batson. Under this per se rule, the
accused need only state an objection to the trial counsel’s
peremptory challenge. Upon objection, the trial counsel
must state his reason(s) for the challenge, which must be
racially neutral. The military judge must then rule on the
objection and make findings of fact. If the trial counsel
fails to give a racially-neutral explanation, the peremp-
tory challenge will not be granted, and counsel will be
permitted to challenge another member.

The court applied its new procedure to Moore’s case,
in which the trial counsel peremptorily challenged a
black panel member in the trial of a black soldier. It
ordered the trial counsel to provide an affidavit stating
his reasons for the challenge. Upon consideration of the
affidavit, the court held that counsel provided a racially
neutral explanation for the challenge.38

The Court of Military Appeals adopted the per se rule
for all the services when it reviewed the Army court’s
holding in Moore.3* The court found, however, that the
affidavit provided by the trial counsel did not sufficiently
explain the reasons for his challenge. It remanded the
case for a DuBay hearing4® to obtain the trial counsel’s
explanation.

36There is an exception to this general rule. Occasionally, successful challenges for cause (sometimes coupled with peremplory challenges) will
reduce the court-martjal’s membership below the statutory quorum: five members for a general court-martial and three for a special court-martial.
UCMI art. 16. The convening authority must then detail additional members to the panel. In United States v. Carter, 25 M.J. 471 (C.M.A. 1988), the
court held that when the convening authority adds new members to the court-martial panel, the military judge has the discretion to grant the accused
an additional peremptory challenge. Indeed, the judge has a duty to grant additional peremptories if he determines that it is necessary to assure a fair
trial.

3726 M.J. at 699 (citing United States v. Smart, 21 M.J. 15 (C.M.A. 1985), and R.C.M. 912 (f)(4)).

38 Although the opinion of the court did not provide counsel’s explanation, Senior Judge Adamkewicz revealed the affidavit's contents in his opinion,
in which he concurred in part and dissented in part. The trial counsel challenged the member because he had previous dealings with him on mititary
justice matters. Counsel stated that the member ‘‘responded with quizzical looks to several of the standard questions posed by the military judge
during voir dire.”” Counsel said that he challenged the member *'since the case ... involved numerous charges and several complicaled issues [and]
the government desired a panel that was least likely to be confused by the complexities of the trial.”* 26 M.J. 692, 709 (Adamkewicz, J., concurring in
part, dissenting in part). '

3928 M.J. 366 (C.M.A. 1989). The per se rule is prospective only.

The military is not alone in dispensing with the Batson requirement that the defendant must first make a prima facie
showing of race-based prosecutorial peremptories. The Supreme Court of Connecticut recently decided that the defend-
ant need only claim Batson error. The burden to rebut shifis to the prosecutor.

1d. at 368 n.5 (citations omitted).
40United Slates v. DuBay, 37 C.M.R. 411 (C.M.A. 1967).
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- Shortly after the Ammy court decided Moore, the Court
of Military Appeals decided United States v. Santiago-
Davila.31 It held that Batson applied to the military. In
that Army case, the government peremptorily challenged
one of the two Hispanic panel members. The accused was
Puerto Rican, The defense asked the military judge to
inquire into the trial counsel’s challenge to determine, for
the record, if counsel had challenged the member because
of his race. The defense relied upon People v. Wheeler,*2
which affirmed a defendant’s right under the California
Constitution to a jury drawn from a representative cross
section of society. The military judge noted that this right
does not apply to courts-martial.43 He did not have the
benefit of Batson, however, because at the time of San-
tiago-Davila’s trial, Batson had not yet been decided. The
judge declined to inquire, relying on the Manual provi-
sion that stated that no reason need be given for the
exercise of a peremptory challenge.#4 The trial counsel,
who had previously offered to provide a reason for his
challenge 1f required, then chose not to do so.

The court noted that Batson was not based on a nght to
be tried by a jury composed of a representative cross sec-
tion of society. Instead, it was based on an equal protec-
tion right to be tried by a jury from which no *‘cognizable
racial group’’ has been excluded. This right is part of due
process under the fifth amendment; thus, *‘it applies to
courts-martial, just as it does to civilian juries.*’45 More-
over, in the court’s view, Batson's principles should be
followed in the administration of military justice. *‘In our
American society, the Armed Services have been a leader
in eradicating racial discrimination. With this history in
mind, we are sure that Congress never intended to con-
done the use of a government peremptory challenge for
the purpose of excluding a ‘cognizable racial group.® **46

Thus, application of Batson to the military was both
constitutionally required and consistent with legislative
intent. The court also recognized *‘Puerto Ricans®’ and
Hispanics as *‘cognizable racial groups®’ for purposes of
applying Batson to courts-martial.47 The record did not
clearly indicate that the trial counsel challenged the His-
panic court member for a reason other than his race.
Accordingly, it ordered a DuBay48 hearing to determine
the prosecutor’s reasons for exercising his peremptory
challenge as he did. ‘

4126 ML.J. 380 (C.M.A. 1988).
4222 Cal. 3d 258 583 P.2d 748 148 Cal Rptr. 890 (1978)

This case raises the question: Why should Batson
apply when at least one -member of the accused’s race
actually sits on the panel? The answer is that Batson
affirms the constitutional right not to be the victim of
purposeful racial discrimination. Even if one member of
the accused’s race sits, there is no assurance that prior
challenges were not racially-motivated. Because we have
only one peremptory challenge per side in our court pro-
ceedings, racial discrimination is both harder to prove
and harder to detect. The court stated in Santiago-Davila:

Perhaps the showing of purposeful exclusion would

have been stronger if the Government had been’
entitled to exercise two peremptory challenges and

had used both to exclude the only two members

with Hispanic surnames. However, we do not

believe it decisive that a prosecutor runs out of his

peremptory challenges before he can exclude all the

members of a particular group.... The fact remains
that appellant is a Puerto Rican and that the Gov-

emment utilized its only peremptory challenge to

excuse the only court member with an Hispanic sur-

name who *‘grew up®* in Puerto Rico.4®

Remember that the accused is not the only one who
suffers harm if a peremptory challenge is racially moti-
vated. The excluded panel member does, too. He is also a
victim of racial discrimination, for he is denied participa-
tion in jury service on account of his race.5° Trial counsel
should note Judge Cox’s concurring opinion in Santiago-
Davila. It advocates that trial counsel limit their use of
the peremptory challenge to enforcing a challenge for
cause. Judge Cox interpreted the Army court’s Moore
opinion as suggesting that trial counsel

should give the convening authority credit for hav-
ing wisely selected as members those who ‘‘are
best qualified ... by reason of age, education, train-
ing, experience, length of service, and judicial tem-
perament,”* -Art. 25(d)(2), UCMIJ, 10 U.S.C.
§ 825(d)(2), by not challenging members of the
accused’s race peremptorily unless there is good
reason to do s0.5! \

Judge Cox suggested that the government use its peremp-
tory challenge sparingly, and even then, only when a

4326 M.J. at 385. This observation was confirmed in a separate case declded later. See United Statcs V. Hodge, 26 M.J. 596 (A.C.M.R. 1988)

“R.C.M. 912(g)(1).

4526 M.J. at 390.

46]d.

4 al 391, ‘

4837 C.MR. 411 (C.M.A. 1967).

4926 M.J. at 391,

50Se¢e Batson, 476 U.S. at 87.

5126 M.J. 380, 393 (Cox, J., concurring).
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challenge for cause has not been granted. **If the grounds
for the challenge for cause are on the record, Batson v.
Kentucky ... will most likely be satisfied.>*52:

This advice may be fine if counsel has no reason to
challenge a member peremptorily. But it fails to account
for the counsel who has a tactical reason to challenge that
does not rise to the level of a challenge for cause. This
approach places panel selection solely in the hands of the
convening authority, without allowing trial counsel to
*‘fine tune’’ the panel on behalf of the government. To
rely solely on the convening authority to select a panel is
to deprive the government of the best possible repre-
sentation. ,

Although the government actually has an unlimited
number of peremptory challenges when the convening
authority selects a panel, the convening authority and the
trial counsel have different goals and different criteria in
their selection of members. The convening authority
selects those who are ‘‘best qualified’’ based upon the
criteria set forth in article 25, UCMI. The trial counsel
exercises peremptory challenges in order to obtain a
panel most favorable to the government. Given the con-
vening authority’s selection of those who are ‘‘best
qualified,’” one might think that there would be no need
for the government to look further for suitable members,
absent reasons for cause. However, the convening
authority has a different view of the members than the
lawyers do. He sees them in a different envitonment and
a different light. In fact, in large general court-martial
jurisdictions, he may not see them at-all. For the most
part, particularly in large jurisdictions, the convening
authority selects members on the basis- of a cursory
review of their DA Forms 2A and 2-1. Except for perhaps
the very senior colonels selected as members, the con-
vening authority has no first-or even second-hand knowl-
edge of the officer and enlisted members nominated and
selected. Once he selects the members, the convening
authority does not sit in the courtroom-and observe the
interplay between counsel and the members. He does not
see the members from a lawyer’s point of view.

For example, trial counsel may be entirely satisfied
with Colonel Stone as a member for any case except
those involving sex offenses. Colonel Stone is known to
be hesitant to take tough disciplinary action against sex
offenders in his own command. This fact will not support
a challenge for cause. But it is also not the type of infor-
mation that would be available to the convening authority
when he selects Colonel Stone to sit as a court member

s21d.

5328 M.J. at 368.

3426 M.J. 764 (A.C.M.R. 1988).
331d. at 765.

3614, at 766.

on all cases for a designated period of time. Likewise, the
convening authority is not likely to know that Sergeant
First Class Jones’s son has an alcohol problem. As far as
the trial counsel is concerned, this fact makes Sergeant
Jones a government ‘‘liability’’ in any case involving
young soldiers accused of alcohol-related offenses.

These reasons and dozens more may not support chal-
lenges for cause. Nevertheless, they justify a peremptory
challenge from the government’s standpoint. Even if
Colonel Stone is a member of the same *‘‘cognizable
racial group’’ as the accused, this should not deter coun-
sel from making his challenge if it will best meet the gov-
emment’s needs at trial.

The Racially Neutral Explanation

The per se rule predictably resolved the question of
when a trial counsel would be required to explain his
peremptory challenge. The next question became: what
evidence will overcome the per se prima facie case? That
is, what is a racially neutral explanation? A number of
cases provide some guidance in this area.

Moore, following Batson, set the limits and guidelines.
The reasons need not rise to the level justifying a chal-
lenge for cause. Nevertheless, the trial counsel may not
‘‘assume or intuit'’ that the member will be partial to an
accused of the same race; nor may counsel merely deny
bad faith or affirm his good faith in using his challenge as
he did.>3 ' ~

In United States v. St. Fort54 the trial counsel offered
several reasons for exercising his peremptory challenge
against the only black member of the court. They were:
1) CPT T was the most junior member of the court; 2)
because CPT T was a female, she might have ‘‘undue
empathy with [appellant’s] wife’’ in this case involving
attempted adultery; and 3) from trial counsel’s prior
experience with CPT T, he had found her to be *‘a little
too sympathetic’’ towards those accused of crimes.55

The Army Court of Military Review focused upon the
third reason for challenge and held that it was a racially
neutral explanation. The court did not address the other
reasons given. Judge Kane, writing for the court, noted:
**While questions during voir dire may prompt a peremp-
tory challenge, there is no requirement that a prosecutor’s
reason be supported by the record of voir dire.”*5¢ Thus,
extra-judicial contact or experience with a prospective
panel member could provide a legitimate (i.e., neutral)
basis for challenge.
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In United States v. Shelby,57 a case involving a black
accused, the trial counsel challenged the sole remaining
black member of the panel because the member ‘‘is an
ensign and I want more senior people on the panel.’*58
Both the military judge and the Navy-Marine Corps
Court of Military Review interpreted his comment to
mean that the prosecutor wanted the members with the
most experience to sit on the panel. The challenged
member had the least experience of all the panel mem-
bers, including the enlisted members.

The Court of Military Review agreed with the military
judge that the trial counsel had articulated a neutral, non-
discriminatory reason for exercising the challenge.5?
Thus, under Shelby, a member’s comparative lack of
experience would support a peremptory challenge in the
Batson context. ‘‘Comparative’’ is the operative word,
however. Counsel should establish the relative experi-
ence of each member on the record so that the experience
of the challenged member can be compared with the
others in the event that the propriety of the challenge is
attacked at trial or on appeal.

Another explanation was tested in United States v.
Cooper.® The trial counsel peremptorily challenged one
of two black panel members. In what the Army court
called *‘no model of clarity,”*s! the prosecution stated
that he challenged the member because of her prior duty
experience, current duty position, and information from
her Officer Record Brief and DA Forms 2 and 2-1. The
trial counsel also mentioned that he wanted to ‘‘bring the
‘court down to a certain number."’62 While the member's
race did not influence his decision, her sex **marginally”’
did. The trial counsel considered how her current duty
position (company commander), past éxperience in the
Army, and her worldly experience would affect her con-
sideration of the evidence in the case. The Army Court of
Military Review.inferred from the prosecutor’s explana-
tion that he was concerned about certain actions taken by
the member during her tenure as company commander.53
It found no Batson violation. The court did note that the

3726 M.J. 921 (N.M.C.M.R. 1988).
581d. at 923.

military judge committed a procedural error by failing to
make formal findings of fact on the record. Nevertheless,
the error was harmless. '

Cooper suggests that Batson will be satisfied by a
combination of duty factors no more specific than prior
duty experience, current duty position, and review of DA
Forms 2 and 2-1.

Two other cases address experience as well. In United
States v. Curtis® the accused, a black Marine, was
convicted of murder and sentenced to death. On appeal
he raised the prosecutor’s peremptory challenge of a
black panel member. During voir dire, the member indi-
cated that he saw participation as a juror on the case as a
*‘learning experience.’’ Counsel stated that this was not
the kind of juror the government wanted on the case. The
military judge sustained the challenge, finding that
the prosecutor’s explanation satisfied Batson.55 The
Navy-Marine Corps Court of Military Review agreed,
noting that counsel’s questioning during voir dire demon-
strated that he wanted panel members who were aware of
and who could carry out the serious responsibility of
deciding a capital case. The trial counsel *‘sensed
something less than these qualities in Staff Sergeant
Edwards and felt that a case with the serious con-
sequences of this one should not be used as a ‘learning
experience.’ "' 66

The case of United States v. Dawson$? points out the
importance of using voir dire to develop a predicate for
making a peremptory challenge. The trial counsel based
his challenge of a member of the accused’s race upon the
second lieutenant’s educational background, her junior
status on-the court-martial, and her lack of experience.
The challenged member had seventeen months in a
reserve unit. Voir dire revealed that she was the least
acquainted with the Army drug testing program. One of
the charges was wrongful use of marijuana. The prosecu-
tor thus satisfied the requirement for a racially neutral
explanation. :

9But the court disagreed with the military judge’s finding that the accused had not made a prima facie case of purposeful discrimination. (The Navy
’did‘ not follow a per se rule at the time.) Nevertheless, the judge did require that the trial counsel state the reasons for his challenge for the record. This
avoided the extra time and effort which would have otherwise been required to ascertain the prosecutdr’s motives.

6028 M.J. 810 (A.C.M.R. 1989).
st1d. at 812.

s214.

314, at 815.

6428 M.J. 1074 (N.M.C.M.R. 1989).

¢5The Navy did not have a per se rule until the Court of Military Appeals applied it to all of the services in United States v. Moore. Thus, the Navy
court applied the Batson analysis to both Curtis and Shelby. The trial court in both cases had to decide whether the accused made a prima facie

showing of discrimination.
6628 M.J. at 1092.
6729 M.J. 595 (A.C.M.R. 1989).
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- Finally, a case from the civilian world illustrates at

least one state’s view as to what constitutes a *‘racially
neutral’’ explanation for the prosecution’s use of
peremptory challenges. In Tompkins v. States® the
defendant, a black man, was convicted of capital murder
and sentenced to death. The defendant claimed at trial
and on appeal that the state illegally used its peremptory
challenges to strike five black potential jurors because of
their race. The Texas Court of Criminal Appeals upheld
the peremptory challenges as racially neutral.

The two potential jurors were struck because of their
general opposition to the death penalty. One of these two
veniremembers also indicated that she might refuse to
return a verdict unless the defendant testified at trial.
Another potential juror indicated serious reservations
about returning a guilty verdict based solely on circum-
stantial evidence. The fourth venireman was challenged
because his reading and writing skills were poor and
because the case was complicated and was expected to
include detailed written jury instructions. The fifth black
venireman caused the greatest concern for the court,
because he was struck solely because he had been an
employee of the United States Postal Service for thirteen
years. The prosecutor noted that he had ‘‘not had very
good luck with postal employees.’*¢® The prosecutor did
state that the venireman was not challenged *‘simply
because he was black.”’7° The Court of Criminal Appeals
deferred to the trial judge’s findings of fact with respect
to the fifth venireman (and each of the other challenged
_veniremembers) that the reason given for the peremptory
challenge was racially neutral.

Except for the challenge to the fifth venireman, the
reasons given for the peremptory challenges were related
to some facet of the case, such as expected evidence, tes-
timony, instructions, or possible sentence, although the
death sentence was imposed by the trial judge. This case
suggests that, where the explanations of the prosecutor
tend to demonstrate the relevance of the challenge to the
facts or some other aspect of the case, they are more
likely to be deemed racially neutral.

Practice Pointers

The foregoing cases are instructive in several ways.
First, they give counsel an idea as to what constitutes a
*‘neutral explanation.”’ Second, taken as a whole, the
military cases suggest that a neutral explanation tends to

68774 S.W.2d 195 (Tex. Crim. App. 1987).
62]d. at 205.
70/d.

focus more on a prospective member’s experience or
*‘track record’’ (as commander, for example) rather than
on other criteria such as the member’s sex or rank. Third,
they provide guidance for the trial counsel as to how to
prepare for and conduct voir dire where there is any pos-
sibility that a Batson issue might arise. The following
should be useful for the trial counsel:

1. Don't be afraid to use the peremptory challenge
when the circumstances call for it. This includes
using the peremptory when a challenge for cause
has not been granted. On the other hand, if there is
no reason to use the peremptory challenge, don’t.
Do not create an unnecessary issue.

2. In most cases, if the trial counsel must challenge,
he should know who he intends to challenge before
he gets to court. This means that he must prepare.
He must know the panel members and their track
records.”! He must study the questionnaires submit-
ted by the members pursuant to R.C.M. 912(b)(1).
He must know why he wants to challenge. He must
prepare to demonstrate and articulate his reasons.
His preparation may uncover grounds for a chal-
lenge for cause.

3. Set up the peremptory challenge in voir dire, as if
building a challenge for cause. Ask questions that
will elicit the information upon which the challenge
will be based. For example, in Dawson, the pros-
ecutor used voir dire to ascertain the members’
comparative experience with the Army drug testing
program. If the challenge is based upon a com-
parison between members, ask all of the members
the same question so that a comparison can be
made. If the challenge is based upon ‘prior contact
with the challenged member, voir dire the member
to establish the existence and general nature of that
contact.

4. Obviously, counsel must state his reasons
clearly.?72 These reasons must be racially neutral.
Counsel should be specific enough to allow the mil-
itary judge to make an informed ruling.

5. Give several reasons for the challenge, as coun-
sel did in St. Fort, Cooper, and Dawson.

6. If possible, give reasons that demonstrate the rel-
evance of the challenge to the facts of the case or
the witnesses to be called.

71This can be done by talking to trial counsel who have worked with the member, or have tried cases in front of him.

72See Uniled States v. Cooper, 28 M.J. 810 (A.C.M.R. 1989).
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7. Ensure that the military judge makes specific

findings ‘of fact on the record. The judge should
" state whether counsel has articulated racially neu-
" tral reasons for the challenge.: ‘

8. Finally, as a matter of diplomacy, counsel must
be mindful of how to explain the challenge. Many
prosecutors work in small communities where they
frequently come into contact with the very soldiers
who end up sitting on their panels. After the trial is
over, they will continue to work with thése same
soldiers. Counsel cannot expect to explain openly
today that ‘‘Colonel Smith is dumber than a rock”
(and should not sit) and walk into Colonel Smith’s
office tomorrow seeking assistance with another
matter. Counsel should not only choose their words
with . care,  they - should, for the sake of all
concemned, limit their audience to the military
judge, opposing counsel, the accused, and the court
reporter. In short, if possible, they should give
their explanation at side bar, as suggested by the
Army Court of Military Review in Moore.”?

Batson and the Defense

Now that Batson has limited the government’s use of
the peremptory challenge, can a limitation on defense use
be far behind? Chief Justice Burger dissenting in Batson,
thought not. 74 The movement has already started, but its
success remains to be seen. In People v. Kern the Appel-
late Division of the New York Supreme Court held that
the Batson rule also applied to the defense.” This ruling
came out of an appeal arising from the **Howard Beach®’
mc1dent in which a group of white teenagers killed a
black- man and severely injured another At trial, the
defense used its peremptory challenges to strike several
black jurors. The judge held that Batson applied to the
defense. Accordingly, he required the defense to provide
racially neutral reasons for the exercise of its remaining
peremptones against black jurors. The defense failed to
give an acceptable reason for one black juror, who was
seated, but later excused due to an illpess in the family.
An all-white jury convicted the defendant. The Appellate
Court addressed the defendant’s ‘‘reverse- Batson com-

7326 M.J. at 701 n.10.

74476 U.S. 79, 127.

7545 Crim. L. Rep. (BNA) 2354 (N.Y. App. Div. 1989).
761d. at 2354.

714,

plaint, even though it was rendered moot by the selection
of the all-white jury. :

The appellant made essentially two arguments. First,
he argued that Batson cannot apply to the defense
because there is no state action when a defendant
exercises his peremptory challenges to strike a juror. Sec-
ond, he argued that the state has no standing to raise Bat-
son violations, because it is not a member of a
*‘cognizable racial group'’ sought to be excluded from
the jury by the defense exercise of its peremptory
challenges.

The court responded that the state is intimately
involved in the jury selection process. The court clerk
summons the jurors to appear for jury duty, and the judge
supervises counsel’s questioning of the jurors and dis-
misses those against whom a challenge has been sus-
tained. *‘The State, by means of the exercise of real and
apparent judicial authority in excusing the challenged
juror, directly effects the defendant’s discriminatory act

.76 Thus, the *‘private conduct’’ of the defense is
attributable to the state.

Contrary to the second defense argument, the court
found that the state has standing in Batson-type circum-
stances under the principles of third-party standing. In
short, the state has a direct interest in protecting its cit-
izens, and it is unlikely that anyone other than the state
would assert the rights of the excluded jurors and the
community at large.7? ; »

The New York court is not the first to prohibit discrim-
inatory use of the peremptory challenge by the defense.
Prior to Batson, at least three state supreme courts recog-
nized the prohibition on discriminatory use by either
side. This prohibition was grounded in their state consti-
tutions.”® It is not likely that the New York court will be
the last to take a ‘‘reverse-Batson’’ stand At the very
least, traditional notions of fair play will cause some
courts to apply ‘‘reverse-Batson.”’ That is, what is fair
for the defense should be fair for the prosecution.

Despite some courts’ inclindtion to apply Batson to the
defense, the Supreme Court continues to demonstrate its
reluctance to extend Batson that far. It displayed this
reluctance fairly recently in Alabama v. Cox.™

78California (People v. Wheeler, 583 P.2d 748); Massachusetts (Commonwealth v. Soares, 387 N.E.2d 499); and Florida (State v. Neil, 457 So. 2d
481) are three jurisdictions that prohibit discriminatory use of the peremptory by the defense. Given this prohibition, it is not surprising that Florida’ s
Third District Court of Appeals recently upheld a trial judge’s application of reverse-Batson in the trial of a Miami policeman who shot and kllled a
black motorcyclist. The story was reported in The Washington Post, Nov. 14, 1989, .

79531 So. 2d 71 (Ala. Crim. App. 1988), cert. denied, 109 S. Ct. 817 (1989).
42 MAY 1980 THE ARMY LAWYER = DA PAM 27-50-209




In Cox, two members of the Ku Klux Klan were to be

tried for the brutal murder of a young black man. Priorto =

trial, the state filed a motion to prohibit the defense from
exercising its peremptory challenges to remove blacks
from the jury solely because of their race. A hearing was
held on the motion, and the trial court deferred its ruling
until trial. At trial, the defendants combined their
peremptory challenges to exclude all sixteen black ven-
iremembers from the jury. The state then renewed its
motion, requesting that the defense be required to make a
showing as to why it removed all of the blacks from the
jury. The court denied the motion, *‘based on its ‘under-
standing that Batson does not apply to defense coun-
sel.” *’80 The case went to trial before an all-white jury,
but a mistrial was declared later because one of the
defendants appeared to become ill. A retrial was sched-
uled.

Pending retrial, the state again sought application of
Batson to the defense. The trial court again denied the
state’s motion, whereupon the state petitioned in turn the
Alabama Court of Criminal Appeals and the Alabama
Supreme Court. Both courts denied the state’s petitions.
The state then petitioned the United States Supreme
Court for a writ of certiorari, inviting the Court to decide:
1) whether the equal protection clause prohibits white
defendants charged with murdering a black person from
using a state system of peremptory challenges to exclude
black veniremembers from the jury solely because of
their race; and 2) whether Batson should be extended to
the use of peremptory challenges by defense counsel rep-
resenting white defendants charged with crimes against
black victims.8!

At least three amicus curiae briefs were filed in the
case. Notably, one of these briefs was filed by the
Attorney General of the State of Missouri. He was joined
by the attorneys general of forty-four other states.

Despite this, the Supreme Court declined to accept the
invitation to address the questions posed by the State of
Alabama, leaving Batson’s limited application to the
prosecution intact. The Court’s decision should offer
some encouragement to the proponents of the peremptory
challenge. It would appear that, at least for now, the
peremptory challenge has been spared further erosion of
its once-solid foundation.

Whether ‘‘reverse-Batson®’ will ever be applied to the
military remains to be seen. It is probably safe to'say that
the military courts will not apply *‘‘reverse-Batson’’ as
long as the Supreme Court refuses to apply it. In the
meantime, counsel can view *‘reverse-Batson’* develop-

ments as a matter of academic interest, while they perfect
their skills in conducting voir dire.

Conclusion

Do Batson and its military progeny spell the beginning
of the end of the peremptory challenge? Is the peremp-
tory challenge now more trouble than it is worth?

Because of Batson, those who currently try court-mar-
tial cases must keep in mind the one limitation on their

use of the peremptory challenge. But it is a limitation that

is triggered only by a very specific set of circumstances.
Absent those circumstances, there is no Batson issue and
no restriction on the peremptory’s use. Thus, while Bat-
son has diminished the impact of the peremptory chal-
lenge on courts-martial, it is a long way from having
struck a fatal blow. Even if a *‘reverse-Batson'"’ rule is
eventually applied to the defense, the peremptory chal-
lenge is not likely to crumble. Its complete collapse is
much more likely to occur if Batson is ever expanded to
include inquiry into challenges to members on the basis
of classifications other than race.

Although there are s.;ev;:r"al,*'2 religion and gender are
two such classifications. In the court-martial context,
what if the accused is a member of the Jewish faith and

the prosecutor peremptorily challenges the one member

on the panel who is also a'member of the Jewish faith?
What about a female accused who is tried by a panel from
which a female member is excluded? Going a step fur-
ther, how about the old defense tactic of challenging
women off the panel in a rape case? Or challenging Bap-
tists off the panel in cases involving alcohol-related
offenses, such as drunk driving?

Expanding the Batson rule to any of these scenarios
would further erode the peremptory challenge, while
inviting inquiry into challenges based on still other clas-
sifications of individuals. The cumulative effect of these
erosions would be the eventual collapse of the peremp-
tory challenge. It would cease to be peremptory chal-
lenge and become a challenge for cause.

In the meantime, however, the peremptory challenge is
not in danger; nor is it more trouble than it’s worth. Even
with the decisions in Batson and Santiago-Davila, it
remains a very effective, useful tool, if it is used
thoughtfully and properly. Effective use of the peremp-
tory challenge calls for adequate preparation, as well as a
thorough knowledge of both the law and the facts of the
case.

80Brief for Petitioner at 9, Alabama v. Cox, 109 5. Ct. 817 (1989) (No. 88-630).
81Brief for Petitioner-Issues Presented, Alabama v. Cox, 109 S. Ct. 817 (1989) (No. 88-630).

82n his dissent in Batson, Chief Justice Burger listed several classifications that are subject to conventional equal protection principles. In addition
to race, these classifications are sex, age, religious or political affiliation, mental capacity, number of children, living arrangements, and employment
in a particular industry or profession. The Chief Justice noted that the majority in Batson did not apply the conventional equal protection principles to
the facts before it. If such principles do apply, then presumably defendants could object to exclusions on the basis of not only race, but also on the
basis of these other classifications. See Batson 476 U.S. 79, 124 (Burger, C.J., dissenting).
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Is R.C.M. 1001(b)(5) Dead?
An Analysis of Horner/Ohre¢

Captain George R Johnson
Government Appellate Division

Introduction

A trial counsel is not really victorious at trial until an
appropriate sentence is adjudged. A conviction is only a
means to the end. The desired end, in most cases, is a
sentence to confinement and a punitive discharge. To
achieve the desired end, trial counsel must marshal all
available evidence in aggravation to convince the mili-
tary judge or court members that a sentence to confine-
ment and a punitive discharge is deserved by the accused.
If the crime by itself does not warrant this (and even if it
does), the trial counsel must convince the sentencing
authority that the accused possesses no potential for fur-
ther military service.

To achieve this, the accused’s company commander
will usually be the best witness for the government.! In
most cases, company commanders are willing to state
that they do not want the convicted soldiers back in their
units. Indeed, because the company commander was
probably the first in the chain of command to recommend
court-martial, the commander will usually be more than
willing to make this statement, regardless of whether he
or she believes the accused possesses any rehabilitative
. potential in the short or long run.2

The Court of Military Appeals has held that in calling
the company commander to testify in this regard, trial
counsel may have, unwittingly, invaded the province of
the court-martial in the performance of its sentencing
duties. United States v. Horner3? and its progeny, United

States v. Ohrt,* both alert trial counsel to this potential
appellate issue and guide trial counsel in their introduc-
tion of such important sentencing evidence.

United States v. Horner may have ended the use of the
company commander in this manner. As a result, trial
counsel may have to look for witnesses other than the
commander to provide this testimony.

Query: Does Horner and its progeny, United States v.
Ohrt,S really restrict trial counsel use of certain evidence
under R.C.M. 1001(b)(5)?¢ This article will examine this
question and provide a roadmap for trial counsel to fol-
low in order to avoid potential problems in the use of
R.C.M. 1001(b)(5) evidence. Horner, Ohrt, and certain
decisions of the various courts of military review will be
examined. The following questions will be addressed
regarding R.C.M. 1001(b)(5) evidence of rehabilitation
potential: 1) Who is an appropriate witness?; 2) Does a
foundation need to be laid?; 3) How is that foundation
laid?; 4) Can specific acts of misconduct be presented in
establishing a foundation?; 5) What is a proper scope of
the witness’s opinion?; and 6) What question should be
asked by trial counsel in order to elicit a proper response?

Who Is an Appropriate Witness?

Anyone may be a R.C.M. 1001(b)(5) witness, as long
as he or she has a ‘‘rationally based’’ opinion of the
accused’s potennal for rehabilitation.7 A ‘‘rationally
based"* opinion refers to the accused and is based on the
accused’s character and potential.®

I'The company commander is a powerful weapon in the trial counsel’s arsenal. A panel more so than the military judge, wants to hear the com-
mander’s assessment of the accused’s potential for further productlve military service. See United States v. Randolph, 20 M.J. 850, 852 (A.C.M.R.
1985) (Pauley, J., concurring and dissenting in part) (**[T]here is no more persuasive evidence available to a military tribunal than the testimony of
the accused's 1mmedme commanding officer"").

2From the commander’s perspective, rehabilitation is only one of several considerations in punishing offenders. Having the accused back in the unit
after being convicted of committing a serious crime is not likely to serve any punishment goal.
322 MLJ. 294 (C.M.A. 1986). : :

428 M.J. 301 (C.M.A. 1989). In OArt the Court of Military Appeals has interpreted statements such as *‘no potential for continued service*” or **he
should be discharged’* as euphemisms designed to direct the court to **give the accused a punitive discharge.*” Id. at 304, It is more likely, however,
that the commander who is providing such testimony is just being sincere — that is, the commander wants the court to adjudge an appropriate
sentence for the crime committed. If no discharged is adjudged, the commander does not want the accused back in the unit under any circumstances.

528 ML.J. 301 (C.M.A. 1989).

“6Manual for Courts- Martial, United States, 1984, Rule for Courts-Martial 1001(b)(5) [hereinafter MCM, 1984, and R.C.M. 1001(b)(5), respec-
tively].

7Ohrt, 28 M.J. 304 (the witness must possess a rationally based opinion for his conclusions regarding the accused’s character); United States v.
Gunter, 29 M.J. 140, 141 (C.M.A. 1989) (only a witness who has a rational basis for his conclusion may express an opinion).

80hrt, 28 M.J. at 304.

Thus, a foundation must be laid to dcmonstrate that the witness does possess sufficient information and knowledge about
the accused—his character, his performance of duty as a serwcemember, his moral fiber, and his delermmqllon to be
rehabilitated—to gwe a “‘rationally based"* opinion. Of course, 8s in all cases, this requirement can be waived or agreed
upon by the opposing party. ‘

Id. See aisa United States v. Antonitis, 29 M.J. 217, 220 (C.M.A. 1989).
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The accused’s company commander may testify as to
the accused’s potential for rehabilitation. Certain lan-
guage in Ohrt® has been interpreted by the Coast Guard
Court of Military Review to prohibit this use of the com-
mander. As a result, that court has adopted a per se rule
against calling the accused’s commander as an R.C.M.
1001(b)(5) witness on direct examination.!® In reading
Ohrt in its entirety!! and in view of subsequent decisions
handed down by both the Court of Military Appeals and
the lower courts of review, it is evident that the Coast
Guard court misinterpreted the intention of the Court of
Military Appeals.!2 The court’s reference to ‘‘com-
mander”® was an illustration of trial counsel’s improper
use of this often called witness; it was not intended as a
universal condemnation of using the commander under
R.C.M. 1001(b)(5).1? Ohrt stands for the proposition that
it is improper for the trial counsel to call a witness,
whether or not the witness is the accused’s company
commander, solely for the purpose of telling the court to
punitively discharge the accused. Any witness, even the

accused’s true potential for rehabilitation and who pos-
sesses adequate knowledge of the accused is a proper
witness, whether he or she is called on direct or in
rebuttal,

A drug and alcohol counselor may also be called to
give an opinion. In substance abuse cases, this witness is
perhaps more valuable to the government than the
accused’s commander. The Court of Military Appeals, in
United States v. Gunter,'4 sanctioned calling this witness
as long as it does not violate applicable service regula-
tions.13 Paragraph 5-5d of Air Force Regulation 111-1,
Military Justice Guide (1984), allows the drug and alco-
hol counselor to testify on rebuttal concerning the
accused’s lack of rehabilitative potential.’¢6 The -Army
Alcohol and Drug Abuse Prevention and Control Pro-
gram!7 (ADAPCP) sets forth Army policy on disclosure
of information developed within this program. AR
600-85 does not prohibit the government, during sen-
tencing, from calling the accused’s drug and alcohol
counselor to provide an opinion on the accused’s re-

accused’s commander, who gives an opinion based on the habilitative potential in its case-in-chief, as long as the

20hrt, 28 M.J, at 301.

[1)t is ¢lear that some prosecutors view this rule [R.C.M; 1001(b)(5)] as a license to bring a commanding officer before a
court-martial preemptively fo influence the court members into returning a particular sentence. It is most apparent that
trial counsel are urging adjudication of a punitive discharge. Such witnesses have no place in court-martial proceed-
ings.

1d. at 303 (emphasis added).

10United States v. Claxton, 29 M.J. 667 (C.G.C.M.R. 1989), recons'gdered, 29 M.J. 1032 (C.G.C.M.R. 1990).

[N]otwithstanding the apparent authority of R.C.M. 1001(b)(5), the government may not call an accused’s commanding
officer at the sentencing stage of trial to testify that an accused lacks rehabilitative potential, unless it is in rebuttal to
matters presented by the defense....'U.S, v. Ohrt, supra, makes it clear that testimony from a commanding officer that an
accused does not have rehabilitative potential equates to expressing an opinion that the accused should be separated from
the service with a punitive discharge, the only kind of discharge that a court-martial may impose.

1d. at 668. Note, this dicta is absent from the C.G.C.M.R.’s reconéidered opinion.

110hrt, 28 M.J. at 301 (the court found error, not because of the witness's status as the accused's squadron commander, but because in reading the
entire testimony of this witness, it could not conclude with certainty that the witness’s opinion was based on more than the offense committed).

12]4. at 304-05. The Court of Military Appeals used this language solely to manifest its disapproval of trial counsel’s infention in calling this witness,
i.e., solely to tell the court to give the accused a punitive discharge. The court recognized that trial counsel call commanders, not with the intention of
having them impart to the court-martial the accused’s true character for rehabilitation, but rather to tell the court to discharge the accused. Only the
court-martial can decide the sentence. To allow the witness to tell the court to *‘give the accused a punitive discharge®” invades this special province
of the court.

13The company commander may be a valuable source of evidence concerning the accused's character for rehabilitation. In many instances, the
commander is involved in: 1) counselling; 2) attempts at rehabilitation; and 3) rating soldiers within his command. To eliminate such a witness based
solely on the witness's status would be legal overkill. See Horner, 22 M.J. at 296 (**Indeed, given the highly structured system of supervision and
evaluation employed universally in the armed forces, it seems likely that accurate and useful judgments of servicemembers® rehabilitative potential
can frequently b~ formed.*"). )

The commanders were called as R.C.M. 1001(b)(5) witnesses in many cases. In many of these same cases the sentence was set aside on appeal, but
for reasons other than the witness’s status. See Ohrt, 28 M.J. 301; United States v. Antonitis, 29 M.J. 217 (C.M.A. 1989); United States v. Beno, 24
M.J. 771 (A.F.C.M.R. 1987), pet. denied, 26 M.J. 57 (C.M.A. 1988) (cited in Okrt, 28 M.J. 303); United States v. Murphy, 29 M.J. 573 (A.F.C.M.R.
1989); United States v. Clarke, 29 M.J. 582 (A.F.C.M.R. 1989); United States v. Haynes, 29 M.J. 610 (A.C.M.R. 1989). Cf. United States v. Gunter,
29 M.J. 140, 141 (C.M.A. 1989) (citing Judge Sullivan’s dissent in. Ohrt, 28 M.J. at 307-09, wherein Judge Sullivan found that the commander’s
review of the accused’s personnel file and his stated assurance that his opinion was based on more than the offense committed by the accused
established a sufficient foundation).

1429 M.J. 140 (C.M.A. 1989).

131d. at 142,

1614,

17 Army Reg. 600-85, Personnel-General: Alcohol and Drug Abuse Prevention and Control Program, paras. 6-3 through 6-10 (21 Oct. 1988) [here-
inafter AR 600-85]. :
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accused was command-referred to ADAPCP.18 Also, if commander tesponded; ‘‘and previous alcohol abuse.””

the accused presents any evidence tending ‘to show that Dissenting in part from:the opinion expressed by:his col-
he has rehabilitative potential, trial counsel ‘can call this leagues, Judge Sullivan found that a sufficient foundation
witness on rebuttal.!® Trial counsel should attempt to had been laid for this witness’s opinion.2? Judge Cox,
qualify this witness as an expert. In so doing, even if this writing the opinion of the court, found the foundation to
witness has never talked to the accused, the ‘witness can be inadequate. Who is right? It is apparent that Judge
base the opinion solely on the accused's drug rehabilita- Sullivan based his opinion on the fact that the witness
tion files.20 A , gave all the right answers to the foundational questions.

Judge Cox, however, writing for the majority, noted ‘that

Does a Foundation Need to Be Laid when asked a non-foundational question by a panel mem-.

and, If So, What Type of F oupdatlon? ber—*‘[Wlas Sergeant Ohrt offered Article 15 punish-
A foundation must be laid before a witness can give his ment?”* —the commander testified that it was his opinion
or her opinion, but *‘this requirement can be waived or that anyone *‘involved with the use of drugs and found to
agreed upon by the opposing party.”*2! It is a prudent be guilty that I would have no more use for [his] services
practice for trial counsel to lay an appropriate founda- in my command.”’24 This response effectively negated
tion, because if it is not established, it leaves the govern- the commander’s previous statement that his opinion was
ment’s case vulnerable to latent objections by trial based on more than the accused’s use of marijuana.2s
defense counsel and attack on-appeal. Also, it may . ‘
become evident after the witness has finished testifying Where Should the Foundation Be Established?

that the opinion was not based on the accused’s potential
for rehabilitation, but was based solely on the witness's
view of the offense. In Ohrs22 trial counsel asked the
squadron commander to give his opinion of the accused’s
potential for rehabilitation. The commander stated, *‘I

In most instances, it is preferable to lay the foundation’
outside the presence of the members26 to avoid running
afoul of the R.C.M. 1001(b)(5) prohibition against
inquiry into specific instances of conduct on direct exam-

believe he [accused] does not have potential.’* On cross- ination.2” The foundation can be laid either in an article
examination, he was asked whether his opinion was 39(a),'UCMJ,23 session or .by an qffer ‘Qf Pl'?Of under Mil.
based solely on the use of marijuana, the offense of R. Evid. 103.2° The benefit of using an article 39(a) ses-
which the accused had just been convicted. The sion to lay a foundation is that technical evidentiary rules

18See United States v. Johnson, 25 M.J. 517 (A.C.M.R. 1988) (the court found no error where the trial counsel called the accused’s commander as a
witness during the government’s case-in-chief on sentencing and the latter testified that the accused -had been command-referred to ADAPCP and
subsequently failed rehabilitation because he did not make the scheduled appointments. The court held that the challenged testimony was neither
privileged nor within the evidentiary prohibitions of the ‘'Limited Use Policy’* of AR 600-85). But sée United States v. Howes, 22 M.]. 704
(A.C.M.R. 1986) (the court found the accused’s defense counsel ineffective because he failed to object when trial counsel introduced evidence on
rebuttal of the accused’s enrollment in ADAPCP). Howes is of questionable validity. The Johnson court distinguished its holding from Howes by
stating that Howes was based on an earlier version of AR 600-85 that prescribed the Army s exemption policy. Johnson, 25 M.J. at 519.

19AR 600-85, para. 6-4e (1).
2OGunter, 29 M.J. at 141,
210hrt, 29 M.J. at 304.
22]d. at 301.

2314, at 307-09. The commander testified that he had reviewed the accused’s squadron information files prior to coming to court and that his opinion
was based on the accused’s use of marijuana and his alcohol abuse. From this, Judge Sullivan correctly determined that a sufficient foundation had
been established. 1d. at 303 (citing Beno, 24 M.J. at 771). In Beno the commander of a large organization testified as to the accused’s potential for
rehabilitation. It is apparent from the facts that the commander had no personal knowledge of the accused, but had become familiar with him through
a review of his squadron personnel file and through a conversation with the accused's first setgeant. Based on the extent of the appellant’s known
drug use, he testified that the accused was likely to continue this activity in the future and, therefore, he doubted that the appellant had any
rehabilitative potential **if and when he enters back into civilian society.”* Beno, 24 M.J. at 772. The Air Force Court of Military Review found that
the commander **barely knew the appellant, if he knew him at all** and that the opinion was based on something more, if very little more, than the
nature of the offenses. The court reluctantly held that it was sufficient foundation under Horner. Beno, 24 M.J. at 772.

240hrt, 28 M.J. at 307.

23Presumably, Judge Cox would have fbund a sufficient basis for this commander’s opinion had this exchangé between the court member and the
commander never occurred. /d. at 303 (citing Beno, 24 M.J. at 771). See also Gunter, 29 M J at 141 (cmng Ohrt 28 M.J. at 347-09 (Sulllvan 1.,
dissenting)).

260hrt, 29 M.L. at 307 n.6.
27R.C.M. 1001(b)(5) provides:

Evidence of rehabilitative potential. The trial counsel may present, by testimony or oral deposilion in accordance with.
R.C.M. 702(g)(1), evidence, in the form of opinions concerning the accused’s previous performance as a servicemember
and potential for rehabilitation. On cross-examination, inquiry is allowable into relevant and specific instances of
conduct. .

28Uniform Code of Military Justice art. 39(a), 10 U.S.C. § 839 (1982) [hereinafter UCMJ].
22MCM, 1984, Mil. R. Evid. 103 [hereinafter Mil. R. Evid. 103].

!
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do not apply to foundational questions,3? thereby allow-
ing the trial counsel to introduce, for this limited purpose,
a vast array of evidence, such as hearsay3! or extrinsic
evidence.32 Once the foundation is laid, the witness is
free to give his or her opinion before the members, sub-
ject only to cross-examination by trial defense counsel.

Trial counsel may lay the foundation before the sen-
tencing authority, although counsel must scrupulously
avoid inquiry into specific acts of uncharged misconduct
(except on cross-examination) so as to not violate R.C.M.
1001(b)(5).33 Also, trial counsel cannot introduce extrin-
sic evidence of uncharged misconduct, unless it is rele-
vant and admissible under another provision of R.C.M.
1001(b). At times, trial counsel will have sufficient evi-
dence admitted on other grounds to establish a founda-

missible for trial counsel to use previously admitted
uncharged misconduct to lay the foundatlon before the
sentencing authority.34

What is an Appropriate Foundation?

Trial counsel must establish the following two essen-
tial elements of foundation: 1) that the witness has per-
sonal knowledge of the accused;35 and 2) that the
witness’s opinion has a rational basis.3¢

Trial counsel should find witnesses who have had
close relationships with the accused. At a minimum, trial
counsel should ensure that the witness has thoroughly
reviewed the accused’s personnel file.3? Personal contact
is not essential, but without it, trial counsel may not con-

tion based on the previously admitted evidence. It is per- vince the military judge that a sufficient foundation had

30Mil. R. Evid. 104 provides:

(2) Questions of admissibility generaliy. Préliminﬁry questions concerning the qualification of a person to be a witness
.. shall be determined by the military judge. In making these determinations the military judge is not bound by the rules
of evidence except those with respect to privileges.

31United States v. Brown, 28 M.J. 470, 474 (C.M.A. 1989) (**A proffer of such proof for this limited purpose [laying a foundation] might avmd the
prohibition against hearsay provided in Mll R. Evid. 802")

32United States v. Wingart, 27 M.J. 128 (C M.A. 1988) (use of extrinsic evidence is prohibited, on elther direct or cross-examination, to prove
specific acts of uncharged misconduct).

33United States v. Susee, 25 M.J. 538, 540 (A.C.M.R. 1987) (**A fortiori, parties proffering evidence in the nature of an opinion must be afforded a
full and fair opportunity to lay the requisite foundation as long as inquiry into specific instances of conduct is not permitted on direct examination™").

341d. at §38. In Susee the trial counsel established before the members a foundation for the accused’s first sergeant’s opinion. The first sergeant, in
explaining why he felt the accused did not have rchabilitative potential, referred to an earlier, uncharged absence without leave (AWOL). Trial
defense counsel objected, stating that trial counsel was prohibited from engaging in an **inquiry into specific acts of conduct’* on direct examination.
The military judge overruled the objection and admitted the testimony. The Army Court of Military Review found that the reference to the earlier
AWOL was not an *‘inquiry into specific acts,” but was merely a point of reference from which the first sergeant began his testimony. The court also
found that, even if it was error, it was harmless error because evidence of the earlier AWOL had already been admitted into evidence as matters in
aggravation. But see Clarke, 29 M.J. at 582. In Clarke trial counsel established a foundation before the members for the opinion of the accused’s
squadron commander by asking him whether he had ever initiated administrative discharge proceedings against the accused. The commander said
that he had. When he was asked by trial counsel for the basis of that action, the commander stated **minor misconduct.’” Defense counsel objected
but was overruled by the military judge. The Air Force Court of Military Review, although noting that certain minor acts of misconduct were already
properly before the court upon another basis, fopnd error in that the members were made aware of specific wrongdoing (i.e., ‘‘minor misconduct™*),
which the court stated is impermissible under R.C.M. 1001(b)(5), *‘unless and until the defense opens the door.** Clarke, 29 M.J. at 585. There is a
distinction that can be drawn between Susee and Clarke. In Susee the AWOL referred to by the witness was the same AWOL introduced previously
by the trial counsel; in Clarke it appears that there was no relationship between the minor misconduct previously admitted into evidence and that
referred to by the squadron commander.

33See Mil. R. Evid. 602, 701. See also Beno, 24 M.J. at 771.

36Horner,22 M.J. at 296 (**witnesses’ function in this area is to impart his/her special insight into the accused’s personal circumstances®”). See also
Ohrt, 29 M.J. at 304 (a witness must have a rational basis for his conclusions regarding the accused’s character), Gunter, 29 M.J. at 141 (only a
witness who has a rational basis for his conclusion may express an opinion). co

37Beno, 24 M.J. at 771. In Beno the appellant’s squadron commander testified that his knowledge of the accused's character came from both readmg
the accused’s squadron information file and & conversation that he had with the accused’s first sergeant. The court stated:

Rehabilitation potential testimony should consist of something other than a commander’s shorthand recommendation
that a punitive discharge be adjudged. A primary lesson of Judge Cox's opinion is that the most effective rehabilitation
poiential testimony is that which is presented by one who is able *‘to impart his/her special insight into the accused’s
personal circumstances.” In many instances, this will be an individual who has experienced a much closer relationship
with an accused than a commander. This case is a prime example of the problem presented by the trial counsel’s desire to
use the commander of a large organization to provide R.C.M. 1001(b)(5) mput It was quite clear that the witness barely
knew the appellant, if he knew him at all.

1d. at 772 (citations omitted). ) : \\
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been established.38 :An expert witness (i.e., a drug and
alcohol counselor) may base his or her opinion solely on
reports or files maintained on the accused.?® It is not
clear, however, whether a commander can give an opin-
ion based solely on a review of the accused’s personnel
files.40 It appears that although this may be permissible,
trial counsel should call a witness with more dxrect con-
tact with the accused.#!

On What Can a Witness Base His or Her Opinion?

Rehabilitation potential testimony must refer to the
dccused and be based upon. an assessment of the
accused’s character and potential.42 It cannot be based
upon extraneous matters, such as; 1) administrative con-
sequences of the accused’s conviction;*3 2). how others
will act toward the accused;# and 3) the witness's opin-
ion of what is best for the service.

In addition, the opinion cannot be based solely on the
severity of the offense committed.#S Horner prohibits
trial counsel from introducing R.C.M. 1001(b)(5) evi-
dence in cases in which an accused, with an otherwise
unblemished record, is convicted of one offense. Nev-
ertheless, if the accused has had past problems adapting
to the rigors of military life (i.e., received article 15°s,

letters of reprimand, counseling statements, or other

adverse administrative actions), then trial counsel can

38]1d. at 771. The Air Force Court of Military Review stated:

call witnesses to testify as to the accused s rehabllltauve
potential.- -, ‘ : i

But what if the w1tness s opinion is based in part on
the severity of the offense committed? This issue was,
addressed in United States v. Stimpson 36 wherein the
court stated: **As we understand Horner and Ohrt, a wit-
ness may weigh the nature, circumstances, and impact of
the accused’s offenses, together with his knowledge of
the accused’s character and duty performance, when
deciding the question of rehabilitative potential.’’47

Recently, the Army court again took the opportunity to
address this issue in United States v. Hefner.® In Hefner,
the accused was convicted of absence without leave, dis-
obedience of a superior comm1ss1oned officer, attempt-
ing to resist apprehensmn dr1v1ng while intoxicated, and
wrongful use of matijuana. Trial counsel called two wit-
nesses 1o testify as to the accused’s rehabilitative poten-
tial. One of the witnesses, Sergeant First Class (SFC)
Williams, testified that, in.his opinion, the accused
lacked rehabilitative potential. When asked on cross-
examination whether his opinion was based solely on the
offenses for which the appellant was being sentenced,
SEC Williams replied, **Not just with those, sir. No, sir.
Not only with those, but with his past record as well. Like
Isay, upto this point, the man has got four DW1s.>*4% The
court found that SFC Williams had a rational basis for his

The military judge would not have been remiss if he had totally dlsrégarded the commander’s testimony or, as we suspect
happened, accorded it very little weight. Military judges should insist that one who takes the stand to offer an opmlon as
- to dn accused"s rehabilitation potenual is qualified to do so by virtue of his knowledge of the accused.

1d. at 772. The court reluctantly held that tnnl counsel had established a sufficient foundation to meet the minimum foundallonal requirement of
Horner.

3%Gunter, 29 M.J. at 141. In Gunter a sufficient foundation was established for the opinion teslimony of the head of the base drug and alcohol abuse
program. Judge Cox, wriling for the court, noted with approvai the military judge’s finding that this witness qualified as an expert. Judge Cox found
that the witness’s review of the accused’s drug rehabilitation files provided the witness with a sufficient foundation for his opinion. The files
contained **information regarding appellant’s progtess in the rehabilitation program, including notes about his character, his efforts at rehabnlltatlon,
his determination to be rehabllltated and other information relevant to his becoming drug-free " Id. :

40The Court of Military Appeals has not directly approved of a commander, whose knowledge of the accused was gleaned from readmg the accused’s
personnel file, giving an opinion of the accused’s potential for rehabilitation. But see Gunter, 29 M. J,at 141 (citing Ohrt, 28 M.J. a1 307 (Sullivan, J.,
dissenting)); Ohrt, 29 M.J. at 304 (citing Beno, 24 M.J. at 771).

41See Beno, 24 M.J. 771.

420hrt, 29 M J. at 304 (cmng Horner, 22 M.J. at 296).

1

43The fact **{tJhat some administrative rule or security ofﬁcer might deny appellant aulhonzanon to work wnh classnfied materials is not relevant to
whether she possessed the requisite character and will to [sic] become a responsible member of the military community.”* Antonitis, 29 M.J. at 220.

44E.g., id. (rehabilitative evidence has to refer to the accused and be based upon an assessment of the accused's character and potential). But see
Murphy, 29 M.J. 573 (the accused’s commander testified that he did not want her {accused] back in his unit because of the *“animosity"" the unit felt
toward her. The court found that this was a permissible comment and did nol violate Haruer) It must be noted that Murphy was declded one day prior
to Antonitis. : B

45Horner, 22 M.J. at 294.

4629 M.J. 768 (A.C.M.R. 1989).

47]d. at 769.

18A.C.M.R. 8901237 (A.C.M.R. 26 Jan. 1990).

42 Hefner, A.C.M.R. 8901337, slip op. at 3 (A.C.M.R. 26 Jan. 1990).
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opinion, even though it was based in part on the offenses
committed by the accused.>°

A derivative issue is whether a witness’s opinion is
automatically disqualified when the witness possesses
both a sufficient foundation for his conclusion that the
accused lacks rehabilitative potential and an inelastic,
negative attitude toward the offenses for which the
accused has been convicted. The Air Force Court of Mili-
tary Review, in United States v. Vega,5! held that such a
witness’s opinion is per se inadmissible because invaria-
bly that opinion will be premised upon his personal view
of the offense and not upon a true assessment of the
accused’s character and potential. The Army Court of
Military Review's holding in Hefner,52 however, directly
conflicts with Vega. In Hefner the court held that the
admissibility of such a witness’s opinion is a matter
within the discretion of the military judge. The court for-
mulated the following test:

an inelastic, negative attitude towards the offense of
which the accused was convicted. But the Ohrt court
said, *'In fairness to the witness, he was not allowed to
lay a foundation upon which to base his opinion.**35 This
appears to indicate that, despite the commander’s inflex-
ibility in regard to the accused’s crime, his opinion may
have been of value if he had only been allowed to demon-
strate that it was based on more than the severity of the
offense.

As a general rule, as long as the witness’s opinion was
based on the accused’s true potential for rehabilitation,
how the witness came by the facts that formed the basis
of the opinion is irrelevant to determining the
admissibility of the opinion. A witness’s opinion can be
based on statements of the accused>6 or upon inadmiss-
ible hearsay.5? However, it cannot be based on informa-
tion obtained in violation of the accused’s constitutional
rights.58

If the military judge finds that the witness’ preju-
dice towards the offenses charged is the motivating
factor underlying the opinion, it is inadmissible. If
the military judge finds that the witness’ prejudice

“is only e motivating factor and that the witness’
opinion otherwise constitutes a  personalized
assessment of the accused character, it is
admissible.3?

What Are Appropriate Questions
to Ask Your Witness?

Any question that refers ‘‘to discharge, separation
from service, or lack of potential for continued service,
should be scrupulously avoided.’’5% Some trial counsel,
without establishing an adequate foundation, use nega-
tive rehabilitation evidence to convince the court-martial
that the accused’s sentence should include a punitive dis-
charge.5® Actually, there is some logical appeal to the
idea that because the accused cannot be rehabilitated, he

Hefner is the more prudent rule, at least in light of foot-
note 6 in Ohrt.34 The witness in Ohr¢ certainly exhibited

30In an earlier case, United States v. Johnson, 26 M.J. 509 (A.C.M.R. 1988), pet. denied, 27 M.J. 286 (C.M.A. 1988), the court went even further by
holding that testimony of witnesses regarding their opinions of the accused’s rehabilitative potential based on observations of the accused and the
accused’s conviction were admissible, even though the opinions were based solely on the severity of the charged offenses, where the offenses were
serious, several in number, and committed over an extended period of time.

The rationale given by the court has logical appeal. The witnesses, having taken into account that the accused had commilted seven offenses over a
period of several months, logically concluded that the accused cannot be rehabilitated and will continue to engage in future criminal conduct.
However, trial counsel should not depend on this case. The same facls upon which the witnesses formed their opinions were before the court. The
determination of whether the accused had rehabilitative potential could have just as easily been made by it. Allowing the witnesses to comment upon
this same evidence effectively invaded the role of the court-martial to determine facts and sentence.

5129 M.J. 892 (A.F.C.M.R. 1989).
5229 M.J. 1022 (A.C.M.R. 1990).
s37d,

340hrr, 29 M.J. at 307 n.6.

351d. Much of the case law in this area involves illegal drug offenses. Obviously, with even more serious offenses, such as murder, rape, or armed
robbery, most commanders and other witnesses might be expected to have a greater prejudice toward the offenses charged. The admissibility of
testimony regarding the accused’s character and potential should not be dependent on the seriousness of the crime committed.

S6Susee, 25 M.J. at 538.
57United States v. Brown, 28 M.J. 470, 475 (C.M.A. 1989) (Cox, I;, dissenting) (**whether the witness® opinion was based on hearsay is irrelevahl").

58]n United States v. Nixon, 29 M.J. 505 (A.C.M.R. 1989), the witness’s testimony was based on the results of an illegally obtained urinalysis result.
The defense counsel objected to the witness’s testimony, but was overruled by the military judge. The Army Court of Military Review found error
and held that if a witness bases his or her opinion on information obtained in violation of the accused's constitutional rights, that opinion is
inadmissible. See also Riley, Rehabilitative Potential Evidence: Cracks in the Foundation, The Army Lawyer, Dec. 1989, at 21. If there is another
basis for the opinion other than the crime charged, there is no reason why such opinion testimony should be excluded.

*Stimpson, 29 M.1. at 770 n.2.

S0See supra note 9.
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oor she should be discharged.s! The Court of Military
Appeals has held, however, that such evidence is irrele-
vant to the issue of whether or not a punitive discharge is
.warranted.62 Further, such evidence does not really
address rehabilitation, at least not in the broad sense of
the term—that:is, whether the accused has potential to
reenter civilian society (not just the service) and become
-productive. It is this broad interpretation that presently is
employed by the appellate courts when determining
whether the response was proper. 63 Therefore, trial coun-
sel may not ask questions such as: 1) What is your opin-
jion as to his rehabilitative potential in the United States
'Air Force?;4 2) Do you have an opinion as to [accused’s]
potential ' for ' continued service?;5 or 3) Whether
[accused] has potentlal for further productlve serv1ce 1n
the mllltary" ;60

‘A proper question to ask is: *‘In your opinion, does the
accused have rehabilitative potential?’® Trial counsel
should not attempt to add the words **in the Army,”’ *‘in
the service,'* or similar words or phrases.6” This does not
mean that trial counsel must limit the questions solely to
irehabilitation potential. Trial counsel can also ask the
.witness ' about any sub-opinions - that the witness
developed.in formulating an opinion :of the accused’s
potential for rehabilitation. Questions that elicit the wit-
ness’s opinion .of the accused’s duty performance$® and
attitudeS® have been found acceptable. Trial counsel can
also ask the witness’s opinion of the accused’s moral
fiber,' the accused’s determination to be rehabilitated,

.motivations, etc.7® These sitb-opinions are clearly.foun-

dational and general enough to be elicited before the sen-
tencing authority. Trial counsel should avoid asking
questions such as ‘*Do you want the accused back in your
unit?"*7! or ‘“Have you ever attempted to rehabilitate the
accused prior to this court-martial?**7? These questions
are presently being litigated in the appellate courts.

Except in an article 39(a) session, trial counsel must be
careful not to allow the witness to mention the specific
facts underlying these sub-opinions. It is incumbent upon
trial counsel to interview the witnesses and rehearse their
testimonies with them. If at trial the witness mentions
specific acts of conduct, trial counsel should request that
the military judge strike such comments as being
nonrespons1ve o

What Is an Appropriate Response?
Once the foundation has been established and the ques-
tion regarding rehabilitation potential has been formu-
lated, the witness is now ready to give his or her opinion

to the court martial. The manner in whrch the witness
phrases the opinion is just as critical as the foundation.

As with the trial counsel’s question, any opinion refer-
ring to discharge, separation from service, or lack of
potential for continued service should be scrupulously
avoided.”? The following are examples of improper opin-
ions: *‘I don’t think he should be allowed to stay in the
Army.”74 *‘] dont think she. should be in the [serv-

$10hrr, 28 M.J. at 304 (citing United States v. Ohri, 26 M.J. 578, 582 (A.F.C.M.R. 1988) (Murdock, J.)..

621d. at 306 (*‘[w]e conclude that RCM 1001(b)(5) was not designed to give the prosecutor an opportunity to influence court members to punish the

accused by imposing a punitive discharge’*).

T

63 Horner, 25 M.J. at 296 (“*Our view of * potential for rehabilitation” is consistent with Webster's more expansive dcfinitmn ‘because the sentencmg
function encompasses more than the queslnon of whether an accused should be restored to duty.”").

“Clarke, 29 M.J. at 584.

S5Ohrt, 28 M.J. at 307.

S Hefner, A.C.M.R. 8901337, slip op. at 2 (A.C.M.R. 26 Jan. 1990).
S7Stimpson, 29 M.J. at 770 n.2.

S8Ohrt, 28 M.J. at 304; Horner, 22 M.J). at 294; Susee, 25 M.J. at 538.

S?Susee, 25 M.J. at 538
700hrt, 28 M.J. at 304."

710ral argument before the Court of Military Appeals was held on 14 February 1990 in the cases of United States v. Aurich, A.C.M.R. 8802273
(A.C.M.R. 30 June 1989), and United States v. Cherry, A.C.M.R. 8300944 (A.C.M.R. 7 June 1989). The granted i issue in each case was whether the
commander could tell the sentencing authority that he did not want the accused back in his umt Trlal counsel should wart unul these cases are
declded before askmg their witnesses this questlon o : P :

72Clarke, 29 M.J. 582. In Clarkz this quesuon was held to be improper. The Air Force Court of Mlhtary Revnew found lhat the commander s
response to this question labeled the accused a *‘two-time loser.”” 1d. at 585, ‘ B

730khrt, 28 M.J. at 305 (“‘use of euphemisms, such as **No potentiil for continued service'*; *"He should be separated*; or the like are 'just other ways
of saying, "*Give the accused a punitive discharge**). <

74 Horner, 22 M.J. at 294. o
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ice].”*75 **I don’t think not as far as the Army goes.””76 *'I -

don’t think that the [military] should spend any more
time trying to rehabilitate him."*77

What would be a proper opinion? The Army Court of

Military Review in Stimpson interpreted Ohrt as limiting
all R.C.M. 1001(b)}(5) opinions to either ‘‘yes’” or
*‘no.’*78 In the author’s opinion, this is too restrictive.”
Any response that addresses the accused’s ability to be
melded back into society as an active, productive mem-
ber should be proper.8¢ The witness can also give his or
her opinion of the accused’s duty performance8! and atti-
tude.82 Trial counsel should -avoid eliciting the com-
mander’s opinion as to whether he or she wants the
accused back in the unit.83

Conclusion

Rehabilitation potential evidence is a new, developing
area of the law. More guidance is needed from the appel-
late courts, especially from the Court of Military
Appeals. Until then, the guidelines established in this
article should provide some assistance in this area.

As set out above, trial counsel can put anyone on the
stand to testify as to the accused’s character for
rehabilitation, as long as the trial counsel can establish a
proper foundation for the witness’s opinion. The
accused’s commander is only one of several witnesses

who may be called to render such an opinion.

In illegal drug cases, which are the most problematic
cases in this area, trial counsel should call the accused’s
drug and alcohol counselor, where appropriate, to give
his or her opinion on the accused’s potential for
rehabilitation.

5 Antonitis, 29 M.J. at 217. v

76United States v. Savusa, 28 M.J. 1043 (A.C.M.R. 1989).
77 Susee, 25 M.J. at 538.

7629 M.J. at 770 n.2.

Tral counsel should always lay a foundation for the
witnesses” opinions, but should do so outside the pres-
ence of the court members. When laying the foundation
in this manner, trial counsel can present uncharged mis-
conduct and inadmissible evidence, as long as counsel is
careful not to violate the law of privileges. It is not neces-

- sary to lay the foundation outside of the presence of the

court members if it consists only of evidence previously
admitted under another prov151on of R.C.M. 1001(b).

. Trial counsel must also establlsh that the w1tness s
opinion is rational and personalized as to the accused’s
rehabilitative potential and is not based solely on the
crime charged. Once the foundation is established, trial
counsel can then elicit the witness’s opinion of the
accused’s duty performance, motivation, moral fiber,
determination to be rehabilitated, and finally, rehabilita-
tive potential. Trial counsel should avoid any question
that contains the words ‘‘discharge,’” *‘service,”” ‘‘sepa-
rated,”” or the like. The proper question to ask is *‘Does
the accused have rehabilitative potential?*’

At all times, trial counsel should listen to the witness’s
answers, both on direct and cross-examination. If a wit-
ness makes a statement that specifically addresses the
military (i.e., ‘‘no potential for further service,”” ‘‘he
should be discharged’*), trial counsel should seek to have
the answer struck as nonresponsive. If trial counse] estab-
lishes a foundation only to have the witness give a
response on cross-examination that indicates an inflex-
ible, negative opinion as to the crime committed, trial
counsel should attempt to rehabilitate the witness.

If trial counsel follow these simple rules, they will be
able to avoid the many pltfalls in this developing area of
the law.

‘79See Susee, 25 M.1. at 538. Note, however, that Susee was decided prior to Ohrt and Stimpson. In Susee trial counsel called the first sergeant to

testify as to the accused’s potential for rehabilitation. Trial counsel questioned him about the accused’s attitude. The first sergeant replied that the
accused had told him over and over again that he [accused] did not want to be in the Army. The witness also testified:

it ... it’s clear to me that he’s ... he’s made it in his mind that he doesn’t want to be here, he wants no part of United
States Army and I don't think that the United States Army should spend any more time trying to rehabilitate him.

.Id. at 540, The Army Court of Military Review found the first sergeant’s statements were authorized pursuant to R.C.M. 1001(b)(5) by reference to

Mil. R. Evid. 701, because they were both helpful to a clear understanding of his testimony and relevant to a determination of a fact in issue. The
court found that that portion of the first sergeant’s testimony referring to statements made by the accused indicating that he did not want to be in the
service was not overbroad.

80 Beno, 24 M.J. at 771. In Beno the accused’s commander expressed his doubt that the appellant hed rehabilitative potential, **if and when he enters
back into civilian society.** The court found the commander’s opinion was proper under R C.M. 1001(b)(5). See also Horner, 22 M.]. at 296. It is
important to note, however, that Beno was decided prior to Ohrt and Stimpson. As a result, there is some danger that the courts could interpret such a
response (about the accused’s ability to be melded back into society) to be nothing more than a euphemism for urging a discharge. See Ohrt, 28 M.J.
at 305.

810hrt, 28 M.J. at 304; Horner, 22 M.J. at 294; Susee, 25 M.J. at 538.
82§,see, 25 M.J. at 538.

83See supra note 71.
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' Trial Judiciary Note

Enhancing Ethical Awareness

Lieutenant Colonel Michael Denny
Trial Judge, HQ Circuit

The Army Rules of Professional Conduct (Army
Rules) reinforce the responsibility of supervisors to
ensure that subordinates are senmsitive to the ethical
requirements of their profession. In an active trial prac-
tice, ethical concerns can arise in many ways. The first
concern of the supervisor is to ensure that the new at-
torney can recognize when an ethical concern is ap-
proaching (or already has arrived). Remedial measures,
however appropriately crafted, are never as desirable as
prevention.

To emphasize ethical awareness, I have found that a
quiz can be very helpful. The following was developed as
one of the first steps in my discussions with new counsel.
Its purpose is very limited, it merely tests what the rules
state. While application of these rules can be very chal-
lenging, before application must come the knowledge of
what the rules cover.

In addition, the quiz shows the scope of the rules by
identifying each section of the rules with a question on
each. As with all tests, the *‘right’* answer is not as im-
. portant as understanding the principles involved. The
most beneficial part of the quiz is the discussion after-
wards.

Quiz—The Army Rules of Professional Conduct

Section l-QClient-Lawyer Relationship

Rule 1.1 Competence

1. Supervisory judge advocates make the
initial determination as to competence
of judge advocates in the assignment
of legal duties.

True False

True False 2. A judge advocate may properly be-
come involved in representing a client
whose needs exceed the judge advo-
cate’s competence.

‘Rule 1.2 Scope of Representation

3. A lawyer shall abide by the client’s
wishes in five specific decisions in
criminal cases.

monow»

True False 4. The lawyer should assume respon-
sibility in all technical and legal tacti-
cal issues.

5. If a client expects assistance from an
attorney that is not permitted by the
Army Rules, the attorney has what
obligation?

True False 6. The scope of services provided by a
" judge advocate may be limited by
Army regulations.

Rule 1.3 Diligence
True False 7. A lawyer is not bound to press for

every possible advantage that might
be realized for a client.

True False 8. The responsibility for procraétination
oo and its adverse impact rests with the
lawyer.

Rule 1.4 Communication

True False 9. A lawyer has the obligation to com-
municate with the client and promptly
comply with reasonable requests for
information. ' '

Rule 1.5 Fees

True False 10. Attorney fees shall be communicated
~ to the client, preferably in writing,
within a reasonable timé after com-

mencing representation.

True False -11. Rules 1.5 (a)-(e), concerning what
determines a reasonable fee, are the
same as the ABA Model Rules of Pro-
fessional Conduct,

Rule 1.6 Confidentiality of Information

True False 12. The Army Rules differ from the ABA
Model Rules pertaining to disclosure
of future criminal acts contemplated
by a client.
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13. An attorney shall reveal confidential
information necessary to prevent a
client from committing a criminal act
in two circumstances.

A,
B.

True False 14. Lawyers normally may disclose a cli-
C ent confidence within the office to
paralegals and supervisory lawyers.

True False 15. Information relating to the representa-
tion of a client that comes to a law-
yer’s attention from sources other
than the client is not protected by the
ethical rule of confidentiality in the
Army Rules.

Rule 1.7 Conflict of Interest: General Rule .

True False 16. After being fully informed of a con-
flict of interest, a client may insist and
receive representation by the attorney
with the conflict.

True False 17. Questions concerning conflicts of
interest are to be resolved only by the
military judge and the attorney in-
volved.

Rule 1.8 Conflict of Interest: Prohibited Transactions

True False 18. Judge advocates may not provide to a
client even de minimus financial as-
sistance, such as the purchase of an
authorized ribbon for wear at trial.

Rule 1.9 Conflict of Interest: Former Client

True False 19. An attorney may not use generally
known. information about a former
client in representing subsequent cli-
ents if the information was revealed
by the former client in confidence.

Rule 1.10 Imputed Disqualification: General Rule

True False 20. The knowledge, actions, and conflicts
of interest of one lawyer are imputed
to another attorney in the same office
or firm.

Rule 1.11 Successive Government and Private
Employment

True False 21. A firm hires a former judge advocate
who had acquired confidential infor-
mation in the representation of pre-
vious clients. That firm may not rep-
resent future clients whose interests
are directly adverse to the former
judge advocate’s clients.

Rule 1.12 Former Judge or Arbitrator

True False 22. A lawyer shall not negotiate for em-
ployment with any party or attorney
for a party in a matter where the law-
yer is acting as judge or arbitrator. .

Rule 1.13 Army as Client

True False 23. The judge advocate represents the
Army as represented by the head of
the particular military organization.

True False 24. The head of the organization may, for
his or her own benefit, invoke the
lawyer-client privilege personally as
to matters communicated during the
representation.

True False 25. When the head of an agency desires to
' : act in a manner that would be in viola-
tion of a legal obligation of the Army,

the judge advocate has an affirmative

duty to act in the Army’s best interest.

Rule 1.14 Client Under a Disability

True False 26. If a client’s ability to make considered
decisions is impaired through some
degree of mental disability, the at-
torney should try to maintain normal
client relations.

True False - 27. A lawyer is not normally bound by the
determination of a guardian or repre-
sentative properly appointed for a cli-
ent. The lawyer must make a personal
judgment as to the best interests of the
client.

Rule 1.15 Safekeeping Property

True False 28. Judge advocates normally should not
hold property of clients or third
persons.

Rule 1.16 Declining or Terminating Representation

True False 29. After it has been properly determined
by a defense counsel that good cause
exists for terminating representation,
a court may nevertheless properly
order the judge advocate’s continued
participation.

True False 30. Withdrawal is mandatory when a cli-
ent suggests the lawyer commit a
criminal act or violate the Army
Rules.
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Section 2—Counselor

Rule 2.1 Advisor

True False 31. When asked for purely technical
' advice, the lawyer, in the exercise of
independent judgment, may go be-
yond the requested advice to indicate
that more may be involved than just

legal considerations.

Rule 2.2 Mediation

True False 32. When a lawyer is acting as a mediator
and this fact is understood by all par-
ties, neither a lawyer-client privilege
nor a lawyer-client confidentiality
exists.

Rule 2.3 Evaluation for Use by Third Person

True False 33. A judge advocate may properly be
called upon by the Army to prepare
opinions that benefit others.

Section 3—Advocate

Rule 3.1 Meritorious Claims and Contentions

True False 34. Itis a violation of the ethical rules for
the lawyer to make a claim that he or
she should know is frivolous.

True False 35. A lawyer does not violate the Army
Rules by raising issues in good faith
reliance upon court precedent.

True False 36. In raising issues of law that appear to
have been resolved, it is proper for the
lawyer to consider the law’s potential
for change.

Rule 3.2 Expediting Litigation

True = False :37. Lawyers are required to make reason-
able efforts to expedite litigation.

True False 38. Delays should not be indulged in to
frustrate an opposing party’s attempts
to obtain rightful redress.

Rule 3.3 Candor Toward the Tribunal

True False 39. A lawyer who is instructed to offer
evidence by his client must refuse to
offer the evidence if the lawyer knows
the evidence to be false.

True False 40. If false evidence has been offered by
: A the client the usual first step by coun-
sel is to consult with the supervising

counsel.

True False 41. After a lawyer has introduced evi-
dence, the lawyer discovers it is false.
No remedial measures are necessary
because the lawyer believed the evi-
dence to be true at the time it was
offered.

True False 42. If no other remedies are available, the
- " lawyer must disclose to the court that
false evidence has been presented to
the court if the lawyer discovers the
falsity prior to the conclusion of the
proceeding. ‘

- 43, A lawyer who knows that his client
intends to testify falsely is given the
following guidance by the commen-
tary to the Army Rules as examples of

' remedial measures: o

A.
B.
C.

True False 44. It may be fairly said that the Army
R - Rules place the lawyer’s duty of can-
dor to the tribunal (Rule 3.3) above
the duty to maintain client confi-

dentiality (Rule 1.6).

True False 45. Legal argument by counsel is a dis-
cussion seeking to determine the legal
premises properly applicable to the
case. ‘

True False 46. In an ex parte proceeding, a lawyer
shall inform the.tribunal of all mate-
rial facts known to the lawyer that are
necessary to enable the tribunal ‘to
make an informed decision, whether
or not the facts are adverse.

Rule 3.5 Fairness to Opposing Party and Counsel

True False 47. Frivolous discovery requests are pro-
“hibited as unfairly impeding opposing
counsel. a

True False .. 48. The comments to the Army Rules rec-
ognize that when a client is in posses-
sion of adverse evidence, the lawyer
may refrain from advising the client
as to what course of action should be
taken regarding the evidence.

True ' False '49. A'lawyer has no legal right to possess
: contraband.

True - False 50. Lawyers have the obligation to return
’ stolen property that comes into their
possession.
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Rule 3.5 Impartiality and Decorum of the Tribunal

True False Sl Abusive or obstreperous behavior is
inappropriate in any judicial forum.

Rule 3.6 Tribunal Publtctty

True False 52 Extrajudlcml statements by lawyers
are limited by the restrictions on pre-
trial publicity.

Rule 3.7 deyer as Witness -

True False $3. Lawyers may not testify in courts-
martial, even as to uncontested
matters.

Rule 3.8 Special Responsibilities of a Trial Counsel

True False 54. The command has primary respon-
. sibility to ensure that assistants to the
trial counsel refrain from making im-

" proper extrajudicial statements.

True False 55. Trial counsel must disclose to the de-
fense all evidence that tends to negate
the guilt of the accused.

True False $6. Trial counsel are not required to af-
o ~ firmatively reveal information that
pertains solely to sentencing.

Rule 3.9 Advocate in Nonadjudicative Proceedings

True False 57. In representing a client before an
administrative forum in a non-
adjudicative procecdmg, the attorney
must announce that his or her
appearance is in a representative
capacity.

| Section 4—Transaction With Persons
Other Than Clients

R)@le 4.1 Truthﬁtlness in Statemenis to Others

True False 58. A violation of the Army Rules can
occur if a lawyer incorporates or af-
firms ‘a statement of another that is
known by the lawyer to be false.

Rule 4.2 Communication With Person Represented by
Counsel

True False -59. It is improper to communicate with a
‘ person who is represented by an at-
torney on any matter, even if the mat-
-ter does not directly pertain to the
subject matter of the attorney-client
relationship.

Rule 4.3 Dealing With Unrepresented Person ' -

True False = 60. In dealing-on behalf of a client with a
: person” who is- not represented by
counsel, a lawyer shall not state or
* imply that the lawyer is disinterested

in the matter being discussed.

True False 61. Attorneys have an affirmative duty to
make sure that their role in a matter
involving representauon is not misun-
derstood

True False 62. When dealing with an unrepresented
person, a lawyer representing a client
with potentially adverse interests can
give no advice to that person on any
matter. L

Rule 4.4 Respect for Rights of Third Persons .

True False 63. Inrepresenting a client, a Jawyer shall
not use tactics that have no substantial
purpose other than to embarrass or
burden a third person.

Sectnon S—Legal Oft‘ices

Rule 5 1 Responszb:lztzes of The Judge Advocate General
and Supervisory Lawyers :

64. A supervisory lawyer may be respon-
sible for another lawyer’s violation of
the rules in two situations:

A.
B.

Rule 5.2 Responsibilities of a Subordinate Lawyer

True False 65. Subordinate lawyers may be held to
‘have violated the rules, even though
they have followed the guidance of
their supervising lawyer on an argu-
able question of professional duty.

Rule 5.3 Responszbzhtzes Regardzng Nonlawyer
Assistants

True False 66. The supervisory lawyer of an office is
the person identified as being solely
responsible for the conduct of the
nonlawyer assistant.

True False 67. Lawyers who are direct supervisors of
nonlawyers may be held accountable
for the actions of their assistants in
two situations:
A
B. -

True False 68. The Army Rules directly bind non-
‘" lawyer paralegals.
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Rule 5.4 Professional Independence of a Lawyer

True False 69. Notwithstanding the judge advocate’s
status as a commissioned officer,
when representing a client the judge
advocate is expected to exercise pro-
fessional judgment to the same extent
as a private practitioner.

Section 6—Public Service

True False 70. The section on public service in the
ABA Model Rules was omitted from
the Army Rules.

Section 7+Ixiformation about Legal Services

Rule 7.1 Communications Concerning a Lawyer’s
Services

True False 71. A lawyer is not generally precluded
'. from making statements about his or
her record for obtaining favorable re-
sults in previous cases, provided the
statements are factually correct.

Rule 7.2 Advertising

True False 72. Advertising is not viewed as being
part of a process that enhances the
public’'s knowledge about legal
services.

Rule 7.3 Direct Contact With Prospective Clients

True False 73. The rules permit limited direct solic-
itation because of the public’s need to
know about the availability of legal
services.

Rule 7.4 Communications of Fields of Practice

True False 74. Attorneys are permitted to indicate
that they are “*specialists’’ in military
law or that their practice is ‘‘limited
to’* military law if, in the latter case,
that statement is factually correct.

Rule 7.5 Firm Names and Letterheads

True Falsc 75. Trade names of law firms are gener-
ally permitted, although the usage
may be regulated by state law.

Section 8—Maintaining the
Integrity of the Profession
Rule 8.1 Bar Admission and Disciplinary Matters

True False 76. The Army Rules are not applicable to
acts done by individuals prior to tak-
ing the bar examination.

True False 77. Attorneys have an affirmative duty to
correct misapprehensions that may

exist pertaining to their application
for the JAG Corps or their application
for admission to the bar. :

Rule 8.2 Judicial and Legal Oﬂiczals

True False 78. The Army Rules encourage thc lradl-
‘tional ‘effort to defend judges and
courts unjustly criticized.

True False 79. A lawyer may be disciplined for vio-
lations of the Army Rules regarding
statements made about judicial offi-
cials if the statements when made
were known to be false or were made
with reckless disregard to their truth
or falsity.

Rule 8.3 Reporting Professional Misconduct

True False 80. Attorneys must report all violations of
the Army Rules and must proceed ac-
cording to the regulations promul-
gated by The b Judge Advocate
General. ‘ ‘ o

Rule 8.4 Misconduct

True False 81. Professional misconduct under the
Army Rules for active duty judge ad-
vocates extends to all prohibited acts
under the UCMIJ because . of the
unique status of judge advocates as
commissioned officers.

Rule 8.5 Jurisdiction

True False 82, While fully binding on Army lawyers,
the Army Rules do not supersede con-
flicting rules applicable in the juris-
diction in WhICh a lawyer may be
licensed. o

True False 83. Lawyers practicing in state or federal
‘ civilian court proceedings must abide
by the rules of the forum.

Answers and Discussion

1. True

These questions reflect the traditional rule
that attorneys may accept a complex case
that exceeds their capabilities or current
' knowledge provided that, when decisions or
representations need to be made, the lawyer
seeks assistance or becomes knowledgeable.
The supervising attorney makes that initial
decision in assigning cases or other tasks.

2. True

56 MAY 1990 THE ARMY LAWYER DA PAM 27-50-209




4.

True

A. Plea

B. Forum

C. Counsel

D. Decision to testify

E. Entering into a pretrial agreement

While these belong strictly to the client, the
lawyer. advises. on these significant deci-
sions. Stipulations could also be included in
this list.

The most significant feature of this section is
the implication that the client does not make

“the final decision in tactical issues. Repre-

sentation, particularly at trial, is a joint ef-
fort, and the attorney must keep the client
informed of all the significant issues and tac-
tical decisions. However, trial defense coun-
sel are ultimately responsible. It is no excuse
that the client wanted a particular witness
called or evidence introduced.

5. Talk with the Client

6.
7.

10.

11.
12.
13.

True

True

. True

True

True

True

True

As opposed to the easy option of attempting
to withdraw, attorneys are obligated to do
their best to explain their responsibilities.

This recognizes that advocacy is truly an art
and that, while selecting the best defense and
developing a theory of the case, the attorney

" must sometimes carefully select which issues

to pursue and which to forego. It is important
that in making such tactical choices, the at-
torney keep the client informed. Failure to do
so can lead to claims of ineffective assistance
of counsel.

This is essential in an active trial practice to
keep the confidence of the client.

These questions, while applicable only to
civilian practitioners, were included to per-
mit review of improper fees charged clients.
This is not a subject that a judge advocate
would usually discuss with a client.

A. Imminent death or substantial bodily harm is
likely to result

.B. Significant impairment of national security or

capability of a military unit

In the ABA Model Rules and many state
rules, it is permissive to reveal otherwise
confidential information to prevent immi-
nent death. The military’s uniqueness

14.
15.

16.

17.

18.
19.
20.

21.
22,
23.
24.

25.
26.

27.

True

False

False

False

False

also mandates the reporting of. a-signifi-
cant threat. to national security. Should
the Army Rules ever pose a direct con-
flict with the rules of a state bar, then a
waiver should be sought from that state,
but the Army Rules supersede any con-
flicting rules from state jurisdictions
when Army lawyers are engaged in the
conduct of Army legal functions.

This incorporates the view in the ABA
Model Rules and represents a significant de-
parture from the older ABA Model Code. No
matter how information comes to the at-
tention of the attomney, it is protected. This
can lead to interesting questions: What if the
prosecution provided the information to the
defense and it was subsequently lost or stolen
from the prosecutor? Could the defense
counsel return the information?

It is not the client who has the final word as
to his representation. Ethics belong to the at-
torney and the profession, clients are seldom
troubled by them. This issue is resolved by
the military judge (see RCM 505) or by the
supervising attorney.

The supervising attorney is to be involved in
such questions.

False .

False

False
True
True

False

True

True

False

Given the military’s worldwide legal prac-
tice, such a prohibition would be unwork
able.

The key in this question is: The privilege is
not to be invoked personally for a personal
benefit. ‘

Many soldiers have become clients because
their . decisionmaking skills are impaired.
This fact cannot relieve attorneys from the
obligation to do the best ‘they can for their
clients. .

If a representative has been properly ap-
pointed for a client, then it is the representa-
tive who ordinarily makes the significant de-
cisions for the client. The attorney becomes
an advocate for the client’s best interest-as
determined by the appointed representative.
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28. True

29. True

30. Falsé

31. True
32, True
.33. True
34. True

3s. Trug

36. True
37. True
38. True

.39. True

40. False
41. False

42. True
58

This rule appears to be directed to civilian

" counsel. For judge advocate defense counsel,

questions concerning property are usually re-
lated to evidentiary issues. This is addressed
in Rule 3.4.—Fairness to Opposing Party and
Counsel. :

Declining or . terminating representation
should only be considered after consultation
with the supervising attomey; R.C.M.
505(d)(2), R.C.M. 506(a), and R.C.M. 506(c)
should be considered. Ultimately, it will be
the military. judge who determines if good
cause exists for withdrawal after the forma-
tion of an attorney-client relationship in the
court-martial context.

As with question 5, the counsel must explain
the rules to the client. Withdrawal should not
be the easy out.

The principle in United States v. Grostefon,
12 M.J. 431 (C.M.A. 1982), can be applied
properly by the trial defense counsel. After a
claim of ineffective assistance, the respon-
sibility for preparing attorney post-trial sub-
missions are given to a new counsel. Often
the client will suggest a long list of errors
committed by counsel, the judge, and the
convening authority. The new counsel
should raise and discuss the issues that have
merit. It is appropriate to bring the client’s
concerns to the attention of the convening
authority and appellate counsel, although
they need not be argued. ’

y

The commentary to this rule sets a standard
for when counsel knows the client is lying:
the client has admitted the facts and the law-
yer’s independent investigation establishes
that the admissions are true.

43,

44,

45,
46.
47.
48.

49.

50.
51.

52.

s3.
54,
55.

True
True
Trhe
True

True

True

True

True

True

False
False

True

A. Attempt to dissuade the client
B. Seek to withdraw
C. Disclose

Rule 3.3 is taken directly from the ABA
Model Rules. It is not unusual to have a cli-

"ent who wishes to perjure himself. After
" counsel has explained the rules to the client

the soldier often requests a new (unin-
formed) counsel. Perjury does not risk death
or national security, so the first lawyer vio-
lates Rule 1.6 if he or she discloses the

. intended perjury to the second lawyer.

This is the essential statement of philosophy
resolving two rules that can be in conflict.

Rather than putting the attorney in the posi-
tion of seeming to advise the client on the
destruction of evidence, the commentary rec-
ognizes that there are some circumstances
when the attorney should not render advice.
This may be preferable to having the attorney
say something to the effect, **Well, I can’t
advise you to destroy the evidence, but if it is
ever found, you will be convicted.”

It is helpful to consider property in three
classes:

A. Contraband (the attorney must not take;
- even transporting the material to the
MP’s could be criminal).

B. Stolen property (the attorney must seek to
have it returned).

C. Pi'operty with evidentiary value (carinot
be hidden from opposing counsel).

Administrative agencies have a right to
expect lawyers to deal with them with the
same ethical responsibilities as the attorneys
have with courts.

Army regulations specify the information
permitted to be released. As a general rule,
the public affairs officer is the releasing
authority. For TDS officers, guidance is
provided in para. 1-9 of the USATDS SOP.
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56. False

57. True
58. True
59. False
60. True
61. True

62. False

63. True

64.

65. False

66. False

67.

68. False

This identifies one of the essential dif-
ferences between that of the trial and defense
counsel. It can be annoying for an aggressive
trial counsel to comply with such a rule.
After all, why should he do the defense work
for them? However, the role of the trial coun-
sel is to seek justice and this includes the sen-
tencing portion of trial. This rule also follows
the ABA Model Rules.

A lawyer may always advise another that
they should seek the advice of an attomey.

A. The attorney orders or, with knowledge,
ratifies the conduct.

B. The attorney knows of the conduct, but
fails to take reasonable remedial action in
time. (Once again, the rules emphasize a
duty to take reasonable corrective
action.)

While every attorney is responsible for fol-
lowing the rules, application of the principles
can often be difficult. In those situations, the
supervising attorney’s decision speaks for
the firm. In those cases, the subordinate
attorney can rely on the supervisor’s judg-
ment. This provision should encourage the
junior attorneys to consult with supervisors
on all ethical issues. Ethical concerns are
simply too important not to have the consid-
ered judgment of more senior attorneys.

A. The attorney orders or, with knowledge,
ratifies the conduct.

B. The attorney knows of the conduct, but
fails to take reasonable action in time.

Nonlawyers are not members of the profes-
sion and therefore are not subject to profes-
sional discipline. Para. 5-8 of AR 27-10

69. True

70. True

71. False

72. False
73. True

74. Faise

75. True
76. False
77. True
78. True
79. True

80. False

81. False

82. False

83. True

. applies the ABA Standards for Criminal Jus-

tice to clerical support personnel. Super-
visors have the obligation to give appropriate
instructions and guidance to their assistants.

Except, of course, concerning national
security, as addressed in Rule 1-6. The judge
advocate has also taken an oath to defend the
Constitution and the United States.

The professional concern in this instance is
not correctness, but in precluding unjustified
expectations in clients.

As with question 70 above, the ABA takes
the position that using the word *‘specialist’’
or stating that the lawyer’s practice is “‘lim-
ited to’ or ‘‘concentrated in'" a particular
specialty is misleading to the public. State or
federally recognized specialties are per-
mitted.

All violations are not to be reported. Only
violations that raise substantial questions of
honesty, trustworthiness, or fitness as a law-
yer in other respects.

All prohibited acts do not reflect on a law-
yer's fitness to practice. It is possible,
however, that a judge advocate’s abuse of the
status of a commissioned officer can reflect
on professional judgment.

This section has caused some concern by
attorneys who believe that following the
Army Rules will jeopardize their state stand-
ing. The Army Rules closely follow the ABA
Model Rules and, as more states adopt the
Model Rules, the concern should be mini-
mized. In the unlikely event of a direct con-
flict, a waiver should be sought from the state
bar.
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e  Clerk of Court Note .

~ Court-Martial and Nonjudici;il Punishment
Rates Per Thousand

First Quarter Fiscal Year 1990; October-December 1989

I ARMY WIDE CONUS EUROPE PACIFIC OTHER

GCeM 048 (194)| 038 (152)| 072 (287 | 056 ( 223)| 000 ( 0.00)
BCDSPCM. 028 (1.13)| 027 (109 | 034 (136 020 ( 080) 057 ( 2.29
SPCM 0.05 (021)| 005 (020)] 006 (025 | 005 ( 0.19] 000 ( 0.00)
- scM 039 (157 | 036 (143)| 044 (1.74)| 057 ( 229 029 ( 1.14)
NJP 2437 (97.49) | 2432 (97.27) | 2478 (99.12) | 27.18 (108.73)| 28.03 (112.13)

Note: Based on average strength of 766505 -

- . .- Figures in parentheses are the annualized rates per thousand

- TIJAGSA Practice Notes

Instructors, The Judge Advocate General's School

Criminal Law Notes

- ~The. United States Court of Military Appeals
.-.Addresses the Reserve Jurisdiction Act

-For the past three years, TJAGSA instructors have
taught that Congress may have written into article 3(d) of
the Uniform Code of Military Justice! more than what the
legislative and judicial history behind the Reserve Juris-
diction Act of 19862 reflected. The Act was enacted in
response to United States v. Caputo,? in which the Court
of Military Appeals held that a reservist who had been
released from a two-week active duty training tour could
not thereafter be tried by a court-martial for offenses
committed during the active duty period.

Because of the lapse in status between Caputo’s active
duty training and his return to reserve status, the court
held that the military no longer had jurisdiction over
Caputo. The School’s instructors believed that the Act

110 U.S.C. § 803(d) (Supp. V 1987) [hercinafter UCMJ].

may have gone beyond the Caputo decision because arti-
cle 3(d), UCMJ, indicates that ‘*[a] member of the
reserve component who. is subject to [the UCMIJ] is not,
by termination of a period of active duty or inactive duty
training, relieved from amenability to ... [UCMIJ] juris-
diction ... for an offense ... committed during such
period of active duty or inactive duty training.”*4 Read
literally, the Act seemingly addresses not only the mem-
bers of the reserve components, but also members of the
active components who terminate their active service and
thereafter enter into the reserve components. Such a read-
ing appears to be contrary to the Act’s legislative his-
tory, which addresses only the impact upon reserve com-
ponent members, not regular component members.5 Also,
this reading is directly contrary to the prior holding of the
Court of Military Appeals in United States v. Brown,$ in
which the court held that delivery of orders

2Pub. L. No. 99-661, §§ 801-808, 100 Stal, 3816, 3905-10 (1986) [hereinafter the Act]. .

318 M.J. 259 (C.M.A. 1984).

4UCM] art. 3(d) (emphasis added).

3H.R. Rep. No. 718, 99th Congress, 2d Sess. at 225-7 (1986).
631 C.M.R. 279 (C.M.A. 1962).
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effecting a transfer of Brown from his four-year active
duty obligation to an inactive duty status in the Naval
Reserve served to end court-martial jurisdiction over
Brown for offenses committed during his active duty.
This reading would further constitute an exception to the
general rule that delivery of a discharge certificate, along
with collection of final pay, ends court-martial juris-
diction over the servicemember.?

The Court of Military Appeals recently decided that
the Act provided jurisdiction over offenses committed by
a reservist while a member of the active components,
even though the reservist had left active duty with an
honorable discharge.8 The court had the opportunity to
review the Act’s applicability in the situation where a
Marine officer left active duty after seven years of serv-
ice, received an honorable discharge, and simultaneously
received a commission in the Marine Corps Reserve.?
Over a year later, the Marine Corps ordered Captain
Murphy to active duty pursuant to the provisions of the
Act permitting the involuntary activation of members of
the reserve component for the purposes of undergoing an
article 32(b) investigation.!® The charges against Captain
Murphy were preferred after his release from active duty
and were for offenses committed before he left active
duty.1! Captain Murphy sought a permanent injunction
from the Court of Military Appeals preventing the
Marines from exercising jurisdiction over him.12

The court implicitly blessed the Act, but went further
in resolving the jurisdictional questions against Captain
Murphy. Although Captain Murphy had no further obli-
gated service in the Marine Corps Reserve when he
received his reserve commission, he did, on occasion,
voluntarily participate in inactive-duty training with the
reserves.!3 Without analyzing the legislative history of

7United States v. Howard, 20 M.J. 353 (C.M.A. 1985).
SMurphy v. Garrett, 29 M.J. 469 (C.M.A. 1990).

?Id. at 470.

10UCM] art. 2(d).

1129 M.J. at 470.

1214, at 469.

the Act, but merely relying on its plain language, the
court held that the term *‘active duty’’ was not intended
to be limited to those periods of active duty while the
member is in the reserves. The court held that the term
refers to all periods of active duty, regardless of whether
the member is a member of the regular or reserve compo-
nent at the time of the alleged offenses.14 Nevertheless,
the court expressly declined to decide the constitutional
issue of whether the Act applies to a member of the inac-
tive reserves who has no contacts with the armed
forces.1s Because of Captain Murphy’s continued, volun-
tary contacts with the military in his inactive-duty train-
ing, the court found no constitutional impediment to
exercising UCM]J jurisdiction over him.!¢

The concurring opinion in Murphy by Chief Justice
Everett and Judge Sullivan may signal further expansion
of UCMJ jurisdiction. The judges expressly recognize
that Murphy may go beyond the Supreme Court's deci-
sion in United States ex rel. Hirshberg v. Cooke.'7 In

. Hirshberg the Court held that no UCM]J jurisdiction

existed over a sailor for an offense committed during a
prior enlistment that had been terminated by an honor-
able discharge, even though the sailor reenlisted on the
day following his discharge. In interpreting the Act,
Chief Judge Everett and Judge Sullivan concluded that
Congress intended to change the result in Hirshberg.i8
This conclusion expressly disregards the legislative his-
tory of the Act: ‘‘With respect to the proposed amend-
ment of Article 3, the committee intends not to disturb
the jurisprudence of United States ex rel. Hirshberg v.
Cooke, 336 U.S. 210 (1949).>*19 Murphy v. Garrett repre-
sents a major, if not a far-reaching, decision regarding
jurisdiction over former members of the regular compo-
nents of the armed forces who immediately embark upon
life as a military reservist. MAJ Holland.

"-‘ld. at 470. See also id. at 472 (concurring opinion) (during oral argument before the Court of Military Appeals, appellate defense counsel conceded
that the accused had participated in military drills a dozen or more times after accepting his reserve commission).

14]d. at 471. In the case, the court concerned itself with the definition of **active duty’® in UCMJ art. 2(d)(2)(A). UCMIJ art. 2(d).esscntially
implements the continuing jurisdiction of UCM]J art. 3(d) in that it allows a member of the reserve component to be ordered to active duty for court-
martial concerning offenses committed on active duty or inactive duty training. '

131d.
1s/d.

- 17336 U.S. 210 (1949).

1829 M.J. at 472 (Everett, C.J., and Sullivan, J., concurring).
1H.R. Rep. No. 718, 99th Congress, 2d Sess. at 227 (1986).
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it The Legality of the “*Safe-Sex’’ Order
; +'When the ““Victim"’ is a Civilian

‘Over the past two years, several military appellate
decisions,29 articles,2! and ‘notes22’ have ‘addressed’ the
legality of the so-called *‘safe-sex*” order23 for soldiers
with the Human Immunodeficiency Virus (HIV),24 which
causes AIDS.25 These authorities who have considered
the issue have been unanimous in concluding that the

**safe-sex'’ order is a lawful mllltary order 1n some
clrcumstances

Unttl recently, the appellate courts have had httle
occasion to address whether the order has a sufficient
military nexus if the servicemember’s sexual partner is a
civilian. Two recent court of review decisions— United
States v. Sargeant26 and United States v. Ebanks27—have
considered this issue. These decisions concluded that, at
least in some cases, the ‘‘safe-sex’” order is adequately
related to valid military duties and purposes to be lawful,
even when the victim is a civilian. These cases used dif-

military duty to be lawful.2? The Manual for Courts-
Martial3? defines the relatlonshlp of an order to a military
duty quite broadly , » :

’ LThe order must relate to mlhtary duty, ,:whlch‘ .
mcludes all actlvmes reasonably necessary to
. ’accompllsh a military mission, or safeguard or pro-
" mote the morale, discipline, and ‘usefulness of
members of a command and directly connected
. with the maintenance of good order in the service.
-The . order may not, without such a vahd military -
_ purpose, .interfere with private rlghts or personal
affairs. However, the dictates of a person’s con- .
science, religion, or personal philosophy cannot .
~ justify or excuse the disobedience of an otherwise
lawful order. Disobedience of an order which has
+ for its sole object the attainment of some pnvate .
end, or which is given the sole purpose of i increas-
ing the penalty for an offense which it is expected -
the accused may commit, is not pumshable under

ferent rat1onales, however, in reachmg this: conclusion. this article.3!

*'The first cases considering the legality of the ‘‘safe-
Sex*’ order generally involved circumstances where the
accused s sexual partners were also in the military.32 In
these cases, the courts had little dlfﬁculty in finding a

Black letter mllltary law prov1des that commanders
have the authority to regulate the activities of their subor-
dlnates to accomphsh a military duty or purpose.28 Any
orders 1ssued upon this basis must dlrectly relate to a

2°E,g Uplted States y. Womack, 29 M.J. 88 ({C.M. A 1989), affrmmg, 27 M.J. 630 (A F.C.M. R 1988); Umted States v. Dumford 28 M J 836
(A. F C. M R. ]989), United States v, Negron, 28 M.J. 775 (A.CM. R 1989).

2Eg., Mllhrzer, Legaltty of the '‘Safe-Sex’" Order to Soldiers Having AIDS, The Army Lawyer, Dec. 1988 at 4 Wells Petry,Anatomy of an AIDS
Case: Deadly Disease as'an Aspect of Deadly Crime, The Army Lawyer, Jan. 1988, at 17.

2E g TIAGSA Practice Note, Army Court of Mllltary Review Holds that the * ‘Safe-Sex** Order is Consmutmnal The Army Lawyer, Mar 1990,
at 35; TJAGSA Practice Note, Court of Military Appeals Decrdes AIDS-ReIated Cases, The Army’ Lawyer, Dec. 1989 at 32; TJAGSA Pracuce
Note, AIDS Update, The Army Lawyer, Mar. 1989, at 29. : ;

23The Army’s regulntlon ‘requiting commanders to issue the *‘safe-sex’* order in appropriate cases is Army Reg. '600-110, Identification, Sur-
veillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV) (11 Mar.. 1988) (IC, 28242 Mar. 1989) (101, 22
May 1989) [heremafter AR 600-110]. The sample order is stated in the following terms; *: You will verbally advise all prospecuve sexual partners of
your diagnosed condition before engaging in any sexual intercourse. You are also ordered to use condoms should you engage in sexual intercourse
with a partner.”* Id., figure 2-2. The soldier is also ordered not to donate blood, sperm, organs, or other tissues; and to notify health care workers of
his diagnosed condition prior to seeking or receiving treatment. Id. The other services require commanders to issue similar ‘*safe-sex’" orders. See
generally Milhizer, supra note 21, at 4 n.3.

24The military tests for the presence of the HIV anlibody, rather than testing directly for the virus. The presence of an HIV antibody indicates that the
person has been exposed to AIDS. It does not mean that the person has AIDS or will necessatily develop AIDS, nor does it mean that the person has
developed an immunity to AIDS. Baruch, AIDS in the Courts: Tort Liability for the Sexual Transmission of Acquired Immune Deficiency Syn-
drome, 22 Torts & Ins. L.J. 165, 167 (1987). Many researchers now believe, however, that nearly all infected persons will have progression of illness
and develop AIDS. Capofari & Wells-Petry, The Commander’s Duties in Army’s AIDS Policy, Army Magazine, Sept. 1988, at 11.

25 AIDS is the acronym for Acquired Immunodeficiency Syndrome. A person with AIDS has the HIV virus, which damages the body's lmmune
system. Each of us has innate or natural immunities. We also acquire immunities, some even before birth. A fundamental element of the immune
system is the T-lymphocytes, which multiply to combat infections. T-lymphocytes are divided into two groups: T-helper cells and T-suppressor cells.
T-helper cells assist mobilizing other T-lymphocytes and enhance the responsiveness of the immune system in fighting infections. T-suppressor cells
become important after the infection has been fought off, as they inhibit the activity of the T-lymphocytes and terminate the immune system’s
response. In a person with AIDS, the HIV has infected and damaged the T-helper cells, rendering the person immunoincompetent and thus suscept-
ible to a varlety of opportunistic infections which can cause death. See generally Facts About AIDS, United States Public Health Serv:ce, Winter
1986 Public Information Release; Surgeon General's Report on Acqulred Immune Defi clency Syndrome, United States Public Health Servnce, Oct.
1986; Milhizer, supra note 21, at 4. ‘ . . : . G ‘ :

2629 M.I. 812 (A.C.M.R. 1989), E v & TR

2729 M.J. 926 (A.F.C.M.R. 1989). o o

28Negron, 28 M.J. at 776 (citing United States v. Martin, 5 C.M.R. 102 (C.M.A. 1952)).

2%5ee Unger v. Ziemniak, 27 M.J. 349 (C.M.A. 1989); United States v. Green, 22 M.J. 711 (A.C.M.R. 1986).

30Manual for Courts-Martial, United States, 1984 [hereinafter MCM, 1984]. : [ A
3tMCM, 1984, Part 1V, para. 14¢(2)(a)(iii). T RS Tt
32E.g., Womack, 29 M.J. at 89-90; Negron, 28 M.J. at 776. er . . . ey

62 MAY 1990 THE ARMY LAWYER e DA PAM 27-50-209




direct military purpose for the order. Indeed, the Court of
Military Appeals observed in this regard that *‘[t]he mili-
tary, and society at large, have a compelling interest in
having those who defend the nation remain healthy and
capable of performing their duty.’*33 This result makes
good sense, as

few activities could conceivably have as detrimen-
tal an impact on mission accomplishment, morale,
good order, and discipline as would the spread of
AIDS within a military organization. The likely
adverse impact on morale would remain nearly as
great, even where the disease was not transmitted,
once the uninformed and unprotected sexual part-
ners . later learn of the soldier’s diagnosed
condition.34 '

The first military case to consider the legality of the
**safe-sex’* order when the accused's partner was a civil-
ian was United States v. Dumford.? The court in Dum-
ford concluded broadly that the order had a military
purpose because ‘‘the bond between the armed services
and the civilian population would quickly become dan-
gerously frayed if the military took the position that it
had no obligation to attempt to prevent the spread of
AIDS in the nation at large.”*3% The court in Sargeant37
took an equally expansive view, commenting in dicta38
that *‘the military has a proper interest in taking reason-
able steps to ensure that its soldiers who have the AIDS
virus do not infect their sexual partners, regardless of
their status.’’3? The courts’ conclusion in Dumford and
Sargeant is apparently predicated on the rationale that
commanders have a legitimate and important duty to
limit service discrediting conduct by their subordinates.
The existence of such a duty is well supported by the
decisional law.40

The court in Ebanks4! relied on a different rationale for
finding a military purpose for the *‘safe-sex’’ order when

33Womack, 29 M.J. at 90.

34Milhizer, supra note 21, at 6 (footnote omitted).

3528 M.J. 836 (A.F.C.M.R. 1989).

36]d. at 838.

3729 M.J. 812 (A.C.M.R. 1989).

38The victims in Sargeant were other servicemembers. Id. at 814.

39/d. at 815 n.6.

some of the accused’s partners were civilians. The court
observed in that case that

the uninformed or unprotected sex that violated the
order ‘was with one partner who was another Air
Force member and two others who were dependent
wives of Air Force members. All three individuals
were entitled to medical care from military medical
facilities and had the potential for further sexual
activity with other military members. The valid
military purpose of appellant’s order was to prevent
the spread of a deadly, contagious disease and by
doing so safeguard the health of members of the Air
Force to insure their ability to perform Air Force
missions.42

The court’s recognition of the comparably strong mili-
tary nexus for the order, where the civilian partners are
military dependents, is well founded. The adverse impact
upon morale, good order, and discipline would be pre-
dictable and significant where the disease is transferred
within the military community. Moreover, the govern-
mental interest of avoiding the spread of AIDS to health-
care beneficiaries and civilian employees is both obvious
and reasonable.43

As the quoted language from Ebanks indicates, the
court also based its conclusion that the order had a suffi-
cient military nexus on the risk of the disease being trans-
ferred to other servicemembers via the accused’s civilian
sex partners, The chances of transmission of the virus is
certainly direct and substantial when the civilian who is
placed at risk by the accused is the spouse of another
military member. The risk of indirect transmission to
another military member is more attenuated, however,
when the accused’s civilian partner is not directly affil-
iated with the military. As was previously observed:

Any projected transmission back to the post via a[n
unaffiliated] civilian is certainly hypothetical and,

40The courts and boards have found, for example, that intentionally failing to pay a civilian a just debt, United States v. Kirksey, 20 C.M.R. 272
(C.M.A. 1955), and public drunkenness, United States v. McMurtry, 1 C.M.R. 715 (A.F.B.R. 1951), constitute service discrediting conduct. With
regard to sexually-related activities, the appellate courts and boards have determined that public cohabitation in the civilian community, United
States v. Leach, 22 C.M.R. 178 (C.M.A. 1956), and cross-dressing, United States v. Davis, 26 M.J. 445 (C.M.A. 1988), are likewise service

discrediting.
4129 M.J. 926 (A.F.C.M.R. 1989).
2d. at929.

43Milhizer, supra note 21, at 6.
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at best, attenuated. Serious issues as to causation
generally, and intervening cause in particular,
could ‘also be raised. Such a broad theory of lia-
bility would also expand the concept of military
duty to include a whole range of activities generally
thought to be outside the scope of its limits.44

The Court of Military Appeals has yet to decide
whether the *‘safe-sex’’ order is overbroad as applied to
civilians. Even if the court concluded that it was over-
broad in some cases, this result would not cause the order
to be unenforceable in cases where a clear military nexus
is established, i.e., soldier-to-soldier contact.43

Certainly a soldier could not complain that he
lacked fair notice regarding the legality of his con-

- duct, as the various counselling sessions and the
commanding officer’s order would provide such
notice. Similarly, even if the ‘‘safe-sex’’ order
intrudes impermissibly upon constitutionally pro-
tected areas in some cases, this would not invali-
date the order when applied in circumstances
clearly lacking in those protections.46

Although reasonable arguments to the contrary can be
offered, the Court of Military Appeals will probably con-
clude that the ‘*safe-sex’® order has a sufficient military
nexus in most cases where the accused sexual partner is a
civilian. MAJ Milhizer.

The Meaning of “‘Duty’’ for Drunk on Duty

In United States v. Hoskins4? the Court of Military
Appeals addressed the scope of the term ‘‘duty’’ when
used in the context of the offense of drunk on duty.42 The
court concluded that, at least under the facts of Hoskins,
reporting for duty in a drunken stupor did not constitute

C Mg,

45See generally Parker v. Levy, 417 U.S. 733, 752-57 (1974).
. 46Milhizer, supra note 21, at 7 (footnotes omitted).
4729 M.J. 402 (C.M.A. 1990).
48 A violation of UCMJ art. 112.
49 A violation of UCMIJ art. 134; see MCM, 1984, Part IV, para. 76.
S0Hoskins, 29 M.J. at 403,

being drunk on duty. The court found, however, that such
conduct ‘did amount to the less  serious  offense 'of
incapacitation for performance of “duties through
drunkenness.49 ’

The stipulated facts in Hoskins indicate that the
accused appeared to be intoxicated when he reported for
duty on 20 April 1988.5° A blood alcohol test was there-
after performed, which showed that the accused had a
blood alcohol level of 2.55 percent. On 28 April 1988,
the accused met with his company commander, who
observed that the accused seemed both exhausted and
intoxicated. A breathalyzer test was therefore admin-
istered upon the accused. The test results confirmed that
the accused was, in fact, intoxicated. The accused later
admitted to the military judge during the providence
inquiry relating to these offenses5! that he was arriving
for work on both occasions when his drunken state was
discovered. The military judge accepted the accused’s
guilty pleas to two specifications of being drunk on duty
and entered findings accordingly.

- Article 112 proscribes being drunk on duty as follows:
**Any person subject to this chapter other than sentinel or
look-out, who is found drunk on duty, shall be punished
as a court-martial may direct.”*52 The offense -has two
elements: 1) that the accused was on a certain duty; and
2) that he was found drunk while on this duty.53 The 1984
Manual defines duty as including **any military duty’*>4
and " describes the mnature of the offense, in part, as
follows:

It is necessary that the accused be found drunk
while actually-on the duty alleged, and the fact the
accused became drunk before going on duty,
although material in extenuation, does not affect -

51The accused was charged with two violations of article 112: one pertaining to the 28 April incident and the other periaining to the 20 April incident.

Hd.
325ee MCM, 1984, Part 1V, para. 36.
331d., Part IV, para. 36b

341d., Part 1V, para. 36c(2). The Manual further defines duty as follows:

Every duty which an officer or enlisted person may legally be required by superior authority to execute is necessarily a
military duty. Within the meaning of this article, when in the actual exercise of command, the commander of a post, or of
a command, or of a detachment in the field is constantly on duty, as is the commanding officer on board a ship. In the
casd of other officers or enlisted persons, ‘‘on duty’” relates to duties of rouline or detail, in garrison, at’a station, or in
the field, and does not relate to those periods when, no duty being required of them by orders or regulations, officers and
enlisted persons occupy the status of leisure known as **off duty’” or **on liberty.** In a region of active hostilities, the
circumstances are often such that all members of a command may properly be considered as being continuously on duty
within the meaning of this article. So also, an officer of the day and members of the guard, or of the watch, are on duty

during their entire tour within the meaning of this article.

Id.
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the question of guilt. If, however, the accused does
not undertake the responsibility or enter upon the
duty at all, the accused's conduct does not fall
within the terms of this article, nor does that of a
person who absents himself or herself from duty
and is found drunk while so absent.>>

The accused in Hoskins contended on appeal that his
pleas of guilty should be set aside because he was not
*‘on duty”” as required by the statute. The Army Court of

- Military Review disagreed, concluding that arriving or

showing up for work meets the *‘on duty’’ requirement
for article 112.56 The court relied primarily upon the
1952 case of United States v. Dixon,57 where the Air
Force Board of Review commented in dictas3 that **[t]he
offense of ‘drunk on duty’ may be committed by a person
who has reported for work in a drunken condition at his
place of duty at the appointed time,*’5?

The Court of Military Appeals disagreed. The court
noted that the legislative history to article 112 refers to
Article of War 85 as its predecessor.® As the corre-
sponding paragraph to the 1928 Manual for Courts-Mar-
tial explains:

A person is not found drunk on duty in the sense of
this article, *‘if he is simply discovered to be drunk

551d., Part IV, para. 36¢(3).

when ordered, or otherwise required, to go upon the
duty, upon which, because of his condition, he does
not enter at all.”” But the article does apply
although the duty may be of a merely preliminary
or anticipatory nature, such as attending an inspec-
tion by a soldier designated for guard, or an await-
ing by a medical officer of a possible call for his
services.S!

The Court of Military Appeals also distinguished and
limited Dixon on several bases. The court initially noted
that the quoted language from Dixon, relied upon by the
court of review in Hoskins, was only dicta.? The court
next commented that the board in Dixon—by equating
reporting for duty with entering upon a duty —construed
several pre-UCMIJ service opinions too broadly.s3
Finally, the court observed that the 1984 Manual’s anal-
ysis of article 11264 does not cite Dixon, but instead cites
United States v. Burroughs,®5 a case that the court
characterizes as ‘‘impliedly undermin[ing] Dixon’s
sweeping dicta.’*66

The Court of Military Appeals nevertheless concluded
in Hoskins that the accused’s misconduct constituted a
violation of the less serious offense of incapacitation for
duty by reason of drunkenness.5? The court noted that
this offense (incapacitation for duty because of drunken-

56United States v. Hoskins, CM 8801340, slip op. at 2 (A.C.M.R. 10 Nov. 1989) (unpub.).

572 C.M.R. 823 (A.F.B.R. 1952).

S8The conviction in Dixon was set aside because the government failed to prove a specific duty location and time. Id.

59]d. at 824. The board wrote:

In such a case it would be no defense thaf [the accused] was in no condition to perform any duties and in fact performed
none. From the time he reported, apparently purporting to enter upon his duties, he would be on duty, the act of reporting
for duty constituting an undertaking of the responsibility and an entering upon the duty.

Id.

60 Hoskins, 29 M.J. at 404 (citing Hearings on H.R. 2498 Before a Subcomm. of the House Armed Services Comm., 81st Cong., 1st Sess. 1230

(1949)).

S1MCM, 1928 (rev. ed.), para. 145 (citation omitted). The Court of Military Appeals in Hoskins also cites Davis, A Treatise on the Military Law of
the United States 408-09 (3d ed. 1913 Revision), as support for the distinction between arriving for duty while intoxicated and being intoxicated

while on duty.

62See supra note 58.

63See W. Winthrop, Military Law and Precedents 611-15 (2d ed. 1920 Reprint).

S4MCM, 1984, Part IV, para. 36 analysis, app. 21, at A21-94.
6537 C.M.R. 775 (C.G.B.R. 1966).
66 Hoskins, 29 M.J. at 405.

67 A violation of UCMY art. 134; see MCM, 1984, Part 1V, para. 76; see generally United States v. Fretwell, 29 C.M.R. 193, 196 (C.M.A. 1960). This

offense has four elements:
(1) That the accused had certain duties to perform;

(2) That the accused was incapacitated for the proper performance of such duties;

(3) That such incapacitation was the result of previous wrongful indulgence in intoxication liquor or any drug; and

(4) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the
armed forces or was of a nature to bring discredit upon the armed forces.

MCM, 1984, Part 1V, para. 76b; see generally United States v. Roebuck, 8 C.M.R. 786 (A.F.B.R. 1953); United States v. Nichols, 6 C.M.R. 239
(A.B.R.), pet. denied, 6 C.M.R. 130 (C.M.A. 1952). The Manual explains that incapacitated means **unfit or unable to perform properly. A person is
‘unfit’ to perform duties if at the time the duties are 10 commence, the person is drunk, even though physically able to perform the duties. Illness
resulting from previous overindulgence is an example of being ‘unable’ to perform duties.** Id., Part IV, para. 76¢(2).
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ness) is closely related to the crime of being drunk on
station,8 which is recognized as being a lesser included
offense of the charge to which the accused pleaded
guilty.® Accordingly, the court affirmed the accused’s
conviction for the less serious offense of being drunk on
stauon based on the rationale of United States v. Epps.0

Hoskins teaches one other lesson. The Court of Mili-
tary Appeals apparently recognized that, in some cases,
arriving drunk for a preliminary duty could constitute a
violation of article 112.71 This position is consistent with
the Manual’s language that **[i]ncluded within the article
[112] is drunkenness while on duty of an anticipatory
nature such as that of an aircraft crew ordered to stand by
for flight duty, or of an enlisted person ordered to stand
by for guard duty.”’?? The court noted in Hoskins,
however, that such a preliminary duty ‘‘was not par-
ticularly alleged -or admitted in this case as otherwise
required.”’73 Thus, trial counsel intending to rely upon
the rationale of a preliminary duty to establish an article
112 violation must ensure that the anticipatory duty is of
the nature contemplated by the Manual, is specifically
alleged in the specification, and is proven or admitted to
at trial. MAJ Milhizer. . .

Mixing Theories Under the General Article

Introduction

Article 134,74 the so-called general article, is a unique
statutory feature of the Uniform Code of Military Justice.
It provides commanders and prosecutors with an
unparalleled flexibility in punishing misconduct that is
not specifically proscribed by the mllltary s crlmmal
code. . R

As the recent case of United States v. Sadler™ illus-
trates, the scope of article 134 is not boundless. The
Court of Military Appeals has made it clear that in trials
involving charges under article 134, all parties at the

court-martial must be cognizant of the specific theory or

S8 A violation of UCMJ art. 134,
S°MCM, 1984, Part IV, para. 36d.

theories of prosecution relied upon and the distinet
requirements ‘of proof for each. Before discussing the
specific ' facts of Sadler a ‘review of artlcle 134 is
approprlatc

Elements of Proof
- Article 134'provides:

Though not specifically mentioned in this chapter,
all disorders and neglects to the prejudice of good

. order and discipline in the armed forces, all conduct
of a nature to bring discredit upon the armed forces,

. and crimes and offenses not capital, of which per-
sons subject to this chapter may be guilty, shall be

. -taken cognizance of by a general, special, or sum-
mary court-martial, according to the nature and
degree of the offense, and shall be punished at the
discretion of that court.76

As the text makes clear amcle 134 provtdes for three
distinct theories of prosecution: 1) Conduct prejudicial to
good order and discipline; 2) Conduct of a nature to bring
discredit upon the armed forces; and 3) Conduct con-
stituting a non-capital crime not pumshable under
another article of the UCMIJ.

The elements of proof for an article 134 offense
depend upon the theory of prosecution and the nature of
the conduct. If charged under clause 1 (disorder or
neglect to the prejudice of good order and discipline in
the armed forces) or clause 2 (of a nature to bring dis-
credit upon the armed forces), the following two ele-
ments of proof are required: 1) that the accused did or
failed to do certain acts; and 2) that, under the circum-
stances, the accused's conduct was to the prejudice of
good order and discipline in the armed forces or was of a
nature to bring discredit upon the armed forces.?”

If charged under the third clause (as a crime or offense
not capital), the proof must establish every element of the

crime or offense incorporated or assimilated as required

7025 M.J. 319 (C.M.A. 1987); see also United States v. Hubbard, 28 M.J. 203, 205 (C.M.A. 1989).

7'Hoskms, 29 M J. at 405 ‘
2MCM, 1984 Part [V para 36c(3)
73 Hoskins, 29 M.J. at 405.

74UCMIJ art. 134. Much of the source material for this note is takén from the Criminal Law Deskbook Crimes & Defenses/JAGS-ADC-89-1,
published by the Criminal Law Division, The Judge Advocate General's School of the Army. Persons interested in obtaining a copy of this deskbook
can order it through the Defense Technical Informatlon Center. The procedures for ordering the deskbook are found in the Current Material of

Interest section of The Army Lawyer.
7529 M.J. 370 (C.M.A. 1990).

761d.

775ee MCM, 1984, Part IV, para. 60b.
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by the applicable law.78 The Court of Military Appeals
has recently reiterated, however, that ‘*a facial similarity
between a military offense and a Federal crime does not
mean that the offense must be brought under the third
clause of Article 134. Rather, where appropriaté, the
charge may be brought under any one of the three
clauses.””?® When the misconduct is charged under the
first two clauses of article 134, the requirements of proof
for the crime “*‘are not dictated by the elements of similar
offenses denounced by the federal code.”*80

Conduct Punishable Under the First Clause

As noted, the first clause of article 134 reaches conduct
that is prejudicial to good order and discipline in the
armed forces. As the Manual for Courts-Martial indi-
cates, not every irregular, mischievous, or improper act is
a court-martial offense under the first clause.8! Rather,
the conduct must be directly and palpably prejudicial to
good order and discipline to constitute a violation of the
first clause of article 134.82

A breach of a custom of the service may result in a
violation of article 134 under the first clause. To serve as
the basis for an article 134 offense, the custom must sat-
isfy the following requirements: 1) be a long established
practice; 2) have a common usage attaining the force of
law; and 3) not be contrary to military law_83 The conduct
ceases to be recognized as a custom when its observance
has been abandoned.84 \

The conduct reached by the first clause of article 134
includes all of the offenses enumerated in Part IV of the

1984 Manual, at' paragraphs 61-113. Some common
examples of enumerated offenses prohibited by clause
one of article 134 are indecent assault,?5 .dishonorably
failing to pay a just debt,86 and false swearing.87

The enumerated offenses do not, however, comprise an
exhaustive list of clause one violations. Other novel
offenses may be charged, provided the alleged miscon-
duct satisfies the gravamen of clause one and the miscon-
duct cannot be prosecuted under another article of the
UCM]J.88 For example, having unprotected sexual inter-
course by knowingly exposing a partner to the HIV virus
has recently been found to violate the first clause of arti-
cle 134.8% Clause one violations have likewise been
affirmed for cross-dressing on a military installation;°
setting off a false fire alarm and writing on the doors of
an Air Force dormitory;®! being a ‘‘Peeping Tom™’ in a
women’s latrine;%2 and glue-sniffing aboard ship with the
intent to become intoxicated.?

Conduct Punishable Under the Second Clause

The 'second clause of article 134 reaches service dis-
crediting conduct. To constitute a violation of clause two,
the conduct must have the tendency to bring the service
into disrepute or to lower the service in public esteem.%4
Conduct will be service discrediting when civilians are
aware of both the military status of the offender and the
discrediting nature of the behavior.?s Conduct that is
open and notorious may be service discrediting, while
wholly private conduct is not generally reached by article
13496 As with the first clause, prohibited conduct

78United States v. Bailey, 28 M. J 1004, 1006 (A.C.M. R. 1989) (citing United States v. Rldgeway, 13 M.J. 742, 746 (A C.M.R. 1982), and Umled

States v. Chodkowski, 11 M.J. 605, 607 n.3 (A.F.C.M.R. 1981)).
7United States v. Williams, 29 M.J. 41, 42 (C.M.A. 1989).

20 Bailey, 28 M.J. at 1006 (citing Ridgeway, 13 M.J. at 746, Chodkowski, 11 M.J. at 607; United States v. Long, 6 C.M.R. 60 (C.M.A. 1952); United
States v. Rehak, 25 M.J. 790 (A.C.M.R.), pet. denied, 27 M.J. 18 (C.M.A. 1988); United States v. Caudill, 10 M.J. 787 (A.F.C.M.R. 1981)).

f15ee MCM, 1984, Part IV, para. 60c(2)(c).

82United States v. Sandinsky, 34 C.M.R. 343, 345 (C.M.A. 1964) (citing United States v. Holiday, 16 C.M.R. 28 (C.M.A. 1954)).
13MCM, 1984, Part IV, para. 60c(2)(b); see United States v. Smart 12 C. M R. 826 (A.F.B.R. 1953) (the custom must be certain, continuous,

uniform, and notorious).

84Smart, 12 C.M.M. 826 (A.F.B.R. 1953).

85MCM, 1984, Part IV, para. 63.

861d., Part IV, para. 71.

87]1d., Part 1V, para. 79.

$8United States v. Wright, 5 M.J. 106 (C.M.A. 1978).

89 nited States v. Woods, 28 M.J. 318 (C.M.A. 1989).
%0United States v. Davis, 26 M.J. 445 (C.M.A. 1988).
91United States v. Kopp, 9 M.J. 564 (A.F.C.M.R. 1980).
92United States v. Johnson, 4 M.J. 770 (A.C.M.R. 1978).
93United States v. Limardo, 39 C.M.R. 866 (N.B.R. 1969).
94MCM, 1984, Part IV, para. 60c(3).

93Uniled States v. Kirksey, 20 CM.R. 272 (C.M.A. 1955).

96Uniled States v. Berry, 20 C.M.R. 325 (C.M.A. 1956); see United States v. Hickson, 22 M.J. 146 (C.M.A. 1986); United States v. Carr, 28. M.J. 661

(A.F.C.M.R. 1989).
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includes both offenses enumerated in the Manual and
other novel offenses that are service discrediting. Often,
misconduct is alleged as violations of the first two
clauses of article 134 in the conjunctive.

Conduct Punishable Under the Third Clause

Some civilian criminal statutes may be prosecuted as
violations of military law under the third clause of article
134.97 As the Manual explains:

State and foreign laws are not included within the
crimes and offenses not capital referred to in this
clause of Article 134 and violations thereof may not.
be prosecuted as such except when State law
becomes Federal law of local application under sec-
tion 13 of title 18 of the United States Code (Fed-
eral Assimilative Crimes Act). For the purpose of
court-martial jurisdiction, the laws which may be
applied under clause 3 of Article 134 are divided
into two groups: crimes and offenses of unlimited
application (crimes which are punishable regard-
less where they may be committed),® and crimes
and offenses of local application (crimes which are
punishable only if committed in areas of federal
* jurisdiction).%?

‘When p_rosecuted as a violation of a specific,federal
statute, the offense must occur in a place where the law in
question applies.1% As noted earlier, the elements of the

federal statute are controlling for prosecutions under the
third clause.!91 A specification containing allegations of
fact insufficient to establish a violation of a designated
federal statute may nonetheless be sufficient to constitute
a violation of article 134 under the first or second
theory.102

The Federal Assimilative Crimes Act!93 adopts
unpreempted state offenses as the local federal law of
application, thus permitting the prosecution of such
offenses under clause three of article 134. The Act
applies state law to the military regardless of whether it
was enacted before or after passage of the Act.1%¢ The
purpose of the Act is to fill the gaps left by the specific
federal statutes.!95 The government, of course, must
establish exclusive or concurrent federal jurisdiction
before the Act is applicable.19¢ The Act may not be used
to extend or nmarrow the scope of the existing federal
criminal law.107

Military law has established two important limitations
upon the third clause of article 134. The first limitation is
known as the preemption doctrine. This doctrine
provides that a federal statute may not be incorporated or
a state statute assimilated under article 134 if the same
conduct is specifically punishable under another article
of the UCMIJ.108 The Court of Military Appeals has
established a two-part test for determining whether a stat-
ute is preempted: 1) Did Congress intend to limit pros-
ecution within a particular area or field to offenses

97See generally MCM ]984 Part IV para. 60c(4); United Stales V. Relchenbach 29 M.J. 128 (C.M. A 1989) (designer drugs).

s"Thc Manual explalns elsewhere that

{clertain noncapital crimes and offenses prohibited by the United States Code are made applicable under clause 3 of
Article 134 to all persons subject 1o the code regardless where the wrongful act or omission occurred. Examples include:
counterfeiting (18 U.S.C..§ 471), and various frauds against the Government not covered by Article 132,

Id., Part IV, para. 60c(4)(b).
99]d., Part 1V, para. 60c(4)(a) (citation omitted). -

100MCM, 1984, Part IV, para. 60c(4)(i); see United States v. Williams, 17 M.J. 207 (C.M.A. 1984); United States v. Clark, 41 C.M.R. 82 (C.M.A.
1969).

101 Jnijted States v. Ridgeway, 13 M.J. 742 (A.C.M.R. 1982). A servicemember, however, can be convicted of an atlémpt to commit a federal offense
under the third clause of article 134, even if the underlying federal statute has no attempt provision. United States v. Craig, 19 M.J. 166 (C.M.A.
1985). :

102 United States v. Mayo, 12 M.J. 286 (C.M.A. 1982) (even though an improperly pleaded specification under 18 U.S.C. § 844(e) failed to allege a
**bomb threat’" offense under the United States Code, it was sufficient to support a conviction of prejudicial conduct under the first theory of article
134); see United States v. Gould, 13 M.J. 734 (A.C.M.R. 1982).

10313 U.S.C. § 13 (1982).
104 United States v. Rowe, 32 C.M.R. 302, 309 (C.M.A. 1962).
103 United States v, Picotte, 30 C.M.R. 196 (C.M.A. 1961).

105 Jnited States v. Irvin, 21 M.J. 184 (C.M.A. 1980); see United States v. Kline, 21 M.J. 366 (C.M.A. 1986) (a guilty plea may establish jurisdiction
under the Act). ’ ‘

""’Umtcd States v. Perklns, 6 MJ. 602 {(A.C.M.R. 1978).
W“Su MCM, 1984 Part IV, para 60c(5)(a)
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defined in a specific article of the UCMI? and 2) Is the
offense charged a residuum of elements of a specific
offense and asserted to be a violation of either UCMJ
articles 133199 or 134?110 Preemption applies if either
question is answered affirmatively.

The military decisional law has addressed the preemp-
tion issue on numerous occasions. For example, prosecu-
tion under 18 U.S.C. § 842(h) for possession of stolen
explosives is not preempted by the UCM]J.11! Other state
statutes that are not preempted include a state statute pro-
hibiting wrongfully eluding a police officer;112 a state
kidnapping statute;!13 a state auto burglary statute;!!4
and a state statute prohibiting hunting at night.!!5 State
child abuse statutes will be preempted if the conduct that
is prohibited thereunder amounts to no more than an
assault under article 128.116 On the other hand, the Army
Court of Military Review has determined that a state stat-
ute prohibiting false reports of crimes is preempted by
UCM]I article 107.117

The second limitation upon clause three of article 134
is known as the capital crimes exception.!!8 This limita-
tion provides that only non-capital civilian offensés‘may
be prosecuted under the third clause.!!® Capital crimes
are defined as those crimes made punishable by death
under the common law or by statute of the United States
Capital offenses may likewise not be charged as a viola-
tion of article 134 under the flrst or second clauses of
article 134,120

United States v. Sadler

The accused in deler was tried under article 134, inter
alia, for two offenses: 1) contributing to the delinquency
of a minor by giving her alcoholic beverages; and 2) sex-

19 Conduct Unbecoming an Officer and a Gentleman.
119Upited States v. Wright, 5 M.J. 106 (C.M.A. 1978).

111 United States v. Canatelli, 5 M.J. 838 (A.C.M.R. 1978).
12ynited States v. Kline, 21 M.J. 366 (C.M.A. 1986).
L13United States v. Picotte, 30 C.M.R. 196 (C.M.A. 1961).
1 United States v. Sellars, 5 M.J. 814 (A.CMR. 1978).
115United States v. Fishel, 12 M.J. 602 (A.C.M.R. 1981).
116 See United States v. Irvin, 21 M.J. 184 (C.M.A. 1985).
117United States v. Jones, 5 M.J. 579 (A.C.M.R. 1978).

118 See MCM, 1984, Part 1V, para. 60c(5)(b).

119United States v. French, 27 C.M.R. 245 (C.M.A. 1969).
lZOld_

120 gadler, 29 M.J. at 372,

ually exploiting the same minor by taking lewd photo-
graphs of her genital .area.l2! Although both
specifications indicated that the alleged conduct was pro-
hibited by provisions of the New Mexico criminal stat-
utes,!22 they were each charged as constituting service
discrediting conduct in violation of the second clause of
article 134.123

In reviewing the lawfulness of the accused’s convic-
tion for these offenses, the Court of Military Appeals
noted that when a servicemember is tried under the third
clause of article 134, the government need not allege or
prove that his conduct was prejudicial to good order and
discipline or service discrediting within the contempla-
tion of the other two clauses of the article.12¢ The court
noted further that the specifications at issue in Sadler,
although alleging violations of state law, were laid under
the second clause of article 134. Accordingly, the court
construed the drafter’s intent to be that the accused’s
conduct was service discrediting because it violated state
laws protecting minors.

Based upon its interpretation of Congress’s intent, the
court next rejected ‘‘any contention that a service-
member’s conduct which transgresses state or foreign
law is per se service discrediting.”*125 Accordingly, if the
government intends to rely upon the violation of state law
as helping to establish that the conduct at issue was serv-
ice discrediting,!26 it is incumbent upon the military

judge to-instruct on the charge with great particularity.

Specifically, the judge must advise the court members
unequivocally that the accused could not be found guilty
of a violation of the general article solely because he had
violated a state statute. The judge must also instruct that
the statutory violation is but a circumstance to consider

122The misconduct allegedly occurred at Kirland Air Force Base; New Mexico, Id. at 371.

12314, at 372,
12414, at 374.
123 1d.; see United States v. Grosso, 23 C.M.R. 30, 35-36 (C.M.A. 1957).

126 The court effectively summarizes the arguments supporung and disputing this position in Sadler, 29 M.J. at 374- 75. Although the court does not
expressly adopt one of these positions at this point in its opinion, the later discussion indicates that it apparently accepls the proposition lhal a
violation of state law can be some evidence that the accused’s conduct was service discrediting.
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in deciding whether the accused’s conduct was service
discrediting.12? Finally, the judge is required to instruct
upon the elements of the crimes prohibited by the state
statute upon which the government relied.!28

Besides these instructional omissions, the court found
that the trial judge in Sadler inappropriately instructed
the members as to several other matters. For example, the
court noted that the judge erred when he instructed the
members that they were permitted to reject a statutory
provision that the judge had earlier judicially noted.129
The court explained that

if [the trial judge chooses] to place the language of
the New Mexico statutes before the court members
by means of prosecution exhibits [which he judi-
cially noted], the military judge would have been
well advised to repeat in his instructions the statu-
tory language that he considered relevant and to
have made clear to the court members that they
were bound by his explanation of this language.!3°

The judge made a similar instructional error when he
later referred to a prosecution exhibit containing a copy
of the statute, rather than specifically mentioning the
necessary statutory elements required by the statute.!3!
The court observed, in this regard, that ‘‘we have no
assurance that the members read that exhibit and thus
were aware of this element of the offense.’'132

Finally, the court found that the judge erred when he
instructed that any assumed ignorance by the accused as
to the victim’s true age was not a defense to the New
Mexico statute. The court concluded:

It does not necessarily follow, however, that an
honest and reasonable mistake about age would be
irrelevant to a determination of whether conduct
was service-discrediting under Article 134, In other
words, a factfinder might conclude that the circum-
stances leading to an accused’s mistake about age
were so understandable that the conduct simply did
not bring discredit upon the armed forces—even
though a state law was violated.133

Because of all of these instructional errors and omis-
sions in Sadler, the accused’s conviction for these two
offenses were set aside and dismissed.

127]d. at 375,
1284, at 375-76.

" Conclusion

As noted at the outset, article 134 is a unique statutory
provision that provides unparalleled flexibility in punish-
ing misconduct not specifically proscribed by the Uni-
form Code of Military Justice. As the Sadler case clearly
illustrates, trials for violations of the general article
require that all the trial participants be especially atten-
tive. The trial counsel must be certain as to the specific
theory or theories of prosecution relied upon and the dis-
tinct requirements of proof for each. The defense counsel
must be alert to ensure that the evidence presented by the
government is limited to and relevant to the theory or
theories alleged. Finally, both counsel—and especially
the military judge—must take care that the members are
instructed appropriately and with great specificity. MAJ
Milhizer.

Legal Assistance Items

The following notes have been prepared to advise legal
assistance attorneys of current developments in the law
and in legal assistance program policies. They also can
be adapted for use as locally-published preventive law
articles to alert soldiers and their families about legal
problems and changes in the law. We welcome articles
and notes for inclusion in this portion of The Army Law-
yer; submissions should be sent to The Judge Advocate
General’s School, ATTN: JAGS-ADA-LA, Charlottes-
ville, VA 22903-1781.

1990 Army Chief of Staff’s Legal Assistance
Award For Excellence

OTJAG has announced the 1990 winners of the Army
Chief of Staff’s Legal Assistance Award for Excellence.
Forty-seven legal assistance offices were nominated by
their commanding generals, and twenty-eight were rec-
ognized for programs of excellence. Compared to 1989,
this year saw nine more offices compete for the award (an
increase in participation of twenty-four percent).

Congratulations are in order for all the following legal
assistance offices for their exemplary legal assistance
programs. Special recognition is due the 25th Infantry
Division (Light), which was judged to have the best legal
assistance office in the Army.

129]d. at 377 (citing United States v. Williams, 17 M.J. 205, 215 (C.M.A. 1984) and United States v. Mead, 16 M.J. 270 (C.ML.A. 1983)).

1308gdler, 29 M.J. a1t 377.
13174,
13274,

g at 377-78. Note that under military law, even an honest and reasonable mistake of fact as to the victim®s hge‘is not a defense to a carnal
knowledge charge under UCM] article 120(b). See MCM, 1984, Part 1V, para. 45¢(2).
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25th Infantry Division (Light), Schofield Barracks,
HI

I Corps, Fort Lewis, WA

XVII Airborne Corps, Fort Bragg, NC
" Fort Monmouth, NJ

Fort Leonard Wood, MO

8th Infantry Division, FRG

3rd Infantry Division, FRG

Fort Sill, OK

Munich Branch Office, VII Corps, FRG

32d AADCOM, FRG

V Corps, FRG

Fort Bliss, TX

U.S. Army Berlin

101st Airborne Division (Airmobile), Fort Camp-
bell, KY

Fort Benjamin Harrison, IN

Fort Huachuca, AZ

6th Infantry Division, Fort Wamwnght AK
Vint Hill Farms, VA

82d Airborne Division, Fort Bragg, NC

5th Infantry Division, Fort Polk, LA

VII Corps, FRG

Wiesbaden Branch Office, V Corps, FRG
North Stuttgart Branch Office, VII Corps, FRG
24th Infantry Division, Fort Stewart, GA
Fort Lee, VA

2d Amored Division, Fort Hood, TX

10th Infantry Division, Fort Drum, NY

III Corps, Fort Hood, TX

LTC Hansen, OTJAG, and LTC Guilford.

Digest of Opinion of The Judge Advocate General

Applicability of Retirement Law
to ROTC and USMA Cadets
DAJA-AL 198972609 (27-1a), 8 December 1989

Judge advocates and civilian legal assistance attorneys
should be aware of a recent opinion of the Administrative
Law Division, OTJAG, that addresses the issue of which
retirement law applies to former ROTC and USMA
cadets now serving on active duty.

There have been a number of changes to the retirement
laws in recent years that significantly affect the amount
of military retirement pay an individual will receive. The
starting point is the ‘*old’’ retirement provision, found at

10 U.S.C. § 1406. Under this scheme, the amount of
retired pay for those who first became members of a uni-
formed service before September 8, 1980, is calculated
by using the full base pay for the member’s retirement
pay grade and a length-of-service multiplier. The multi-
plier is two-and-one-half percent for each year of credit-
able service. For twenty years of active duty, this usually
means that the retiree receives fifty percent of the active
duty base pay he or she is receiving as of the date of
retirement.134

The first major change to this arrangement was
effected by enactment of 10 U.S.C. § 1407. Under this
change, the retired pay for a soldier who first became a
member of a uniformed service after September 7, 1980,
is calculated somewhat differently. The same length-of-
service multiplier is used (i.e., two-and-one-half percent
per year of service), but it is applied to a different base-
pay amount. For retirement pay purposes, the ‘‘base
pay’’ is the average of the individual’s active duty base
pay for the thirty-six-month period of service that yields
the highest average. Generally, this means that the multi-
plier is applied to the average monthly base pay during
the soldier’s last three years on active duty. In most
cases, this will reduce the amount of retired pay because
the average will be less than the base pay on the date of
retirement. For twenty years of active duty service, a
retiree who first entered a uniformed service after Sep-
tember 7, 1980 (but before August 1, 1986 —see the next
paragraph) will receive fifty percent of the high thirty-
six-month average of his or her active duty base pay.

The second change is found in 10 U.S.C. § 1409. It
uses the same base pay figure found in section 1407 (i.e.,
the high thirty-six-month average), but the multiplier is
changed. For those who first became a member of a uni-
formed service after July 31, 1986, retired pay is calcu--
lated by multiplying two-and-one-half percent times the
number of years of creditable service and then reducing
this product by one percentage point for each year of
service less than thirty years. For twenty years of active
duty service, this yields forty percent of the retiree’s high
thirty-six-month average active duty base pay.135

While the new calculations for retired pay are fairly
straightforward, the retirement statutes are unclear as to
whether ROTC and USMA cadets are ‘‘members’’ of a
uniformed service and therefore grandfathered into the
retirement law scheme that existed on the date they
became cadets. After reviewing the definition of who is a
**‘member’'136 and the legislative history of all the retire-
ment statutes, OTJAG has addressed the issue of the
applicability of these changes to cadets.

* 134 different result occurs if the member has not held a pay grade on active duty for a sufficient time to retire in that pay grade. For example, an

officer who has only one year in grade as an 05 cannot retire as an 05; he or she will have a retircment pay grade of 04.

133The percentage point reductions are restored when the retiree reaches the age of 62. 10 U.S.C. 1410 (Supp. V 1987). Thus, in this case, the retiree
would begin receiving a full 50% of his or her high-36 average upon reaching age 62.

113610 U.S.C. § 1411 (1988).
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In DAJA-AL 1989/2609, OTJAG opined that although
service as a cadet does not count toward retirement, some
cadets nevertheless will be allowed to retire under the
retirement law that was in effect on the date they became
cadets. The specific retirement rules from the OTJAG
opinion are as follows.

The provisions of 10 U.S.C. § 1409 (i.e., forty percent of
thirty-six-month average base pay after twenty years of
service) apply to those persons appointed as USMA cadets
after July 31, 1986; the retirement pay of those who were
appointed earlier is not subject to the reduced multiplier (i.e,
the reduction for service less than thirty years). ROTC-
commissioned officers also escape the reduced multiplier if
they were Senior ROTC (SROTC) scholarship cadets or ad-
vanced course cadets who first enlisted in a reserve compo-
nent before August 1, 1986. Section 1409 does apply,
however, to SROTC and scholarship cadets who first
enlisted after July 31, 1986 and to all other ROTC cadets
(i-e., those who were only members of the ROTC program

and did not enlist or otherwise incur a commitment to the

military before August 1, 1986).

The provisions of 10 U.S.C. § 1407 (high thirty-six-
month average base pay) apply to USMA cadets who
were appointed after September 7, 1980 (but before
August 1, 1986). They also apply to SROTC scholarship
and advanced course ROTC cadets who first enlisted in a
reserve component after September 7, 1980 (but before
August 1, 1986).

Cadets who were appointed or who first enlisted as
described above before September 8, 1980, are grand-
fathered under the provisions of 10 U.S.C. § 1406. This
means that after twenty years of service, they receive
fifty percent of the full active duty base pay for their

' retirement pay grade.

Questions on these matters should be directed to Major
Tesdahl or Major Wagner of the Military Personnel Law
Branch, Administrative and Civil Law Division, OTJAG.
LTC Guilford.

Estate Planning Notes
ﬁ%(Sel_)“-f’ro‘ving Affidavit Saves Improperly Executed Will

Including a properly completed self-proving affidavit
in a will may provide an unintended benefit according to
a recent Delaware opinion. The court held that a self-
proving affidavit attached to a will cured several techni-
cal mistakes in the execution of the instrument, including
the fact that the testator failed to sign the will.

137565 A.2d 933 (Del. Super. Ct. 1989).

In Matter of Will of Carter'37 the testator, Carter,
invited several friends and a notary public to his hduse to
witness the execution of a new will. The notary had not
previously notarized a will and was not familiar with the
formalities required for proper execution. The notary
public mistakenly signed on the line intended for Carter
and affixed her notarial seal. The witnesses signed on the
lines intended for their signature at the conclusion of the
will. Carter did not sign on the line intended for his sig-
nature nor anywhere else in the will. Carter, the wit-
nesses, and the notary all signed the self-proving
affidavit in the proper places.

Several weeks after the will execution, Carter executed
a codicil to his will. Again, the notary mistakenly signed
and affixed her seal on the line intended for the Carter’s
signature. All the parties, however, signed the self-prov-
ing affidavit in the appropriate places.

After Carter’s death, the Register of Wills rejected the
will and codicil for failure to comply with Delaware law.
The principal beneficiary under the instruments- filed
exceptions to the Register’s action. :

The Delaware court noted that the weight of authority is
that a properly executed self-proving clause can validate an
improperly executed will.!38 The court observed that the
self-proving clause was stapled to the will and was at all
times attached to it. Accordingly, it was possible to consider
the self-proving affidavit as part of the will under the
doctrine of integration. Viewing the documents as inte-
grated, the court found that the testator’s signature on the
self-proving clause constituted substantial compliance with
statutory requirements and upheld the will.

The result reached in Carter is good news for legal assist-
ance practitioners and is another compelling reason for
including self-proving affidavits in all wills. Practitioners
should not, however, rely on Carter to become lax or mod-
ify will execution procedures. The court in Carter intimated
that it might reach a contrary result if there was any
evidence that the documents did not actually reflect the
testator’s actual intent. It is also unlikely that the court
would have reached the same result had there been several
1rregularmes in the execution of the will.

Perhaps the best reason for adhering to strict control of
execution procedures is that some courts have not been as
forgiving as the court in Carter. These courts take the view
that clear evidence of intent cannot abrogate the mandatory
provisions of state law and have held that self-proving affi-
davits can not validate improperly executed wills.132

138 4. at 935 (citing In re Estate of Petty, 227 Kan. 697 608 P .2d 987 (1980)), In re Estate of Charry, 359 So.2d 544 (Fla. Dlsl Ct App 1978), In re/

Eslate of Cutsinger, 445 P.2d 778 (Okla. 1968).

1398¢e, e.g., Orrell v. Cochran, 695 S.W.2d 552 (Tex. 1985); In re Estale of Sample, 175 Mont. 93, 572 P.2d 1232 (1977); Boren v. Boren, 402

S.W.2d 728 (Tex. 1966).
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--To avoid the kind of mistakes committed by the notary
in Carter, The Judge Advocate General has directed that
attorneys supervise will executions and review.executed
wills after all parties have signed.!4® Virtually all will
execution mistakes should be eliminated by complying
with this policy and following will execution standard
operating procedures. MAJ Ingold.

Will Ineffective To Change
Joint Bank Account Beneficiary

In a decision characterized as being of *‘‘great impor-
tance to the citizens of this state, as well as banking and
commercial institutions,”” the Supreme Court of Mis-
sissippi held that a will is not effective to change the ben-
eficiary designation on a joint bank account.!4!

. The facts in Re Will and Estate of Strange were not in
dispute. Ernest Strange, a lawyer, opened up a joint
account with Merrill Lynch in his name and the name of
his son. Nine months later, Strange executed a will leav-
ing a one-third share each of all savings accounts and all
investments held in his name to his third wife and to his
daughter and son by his first marriage. The Merrill Lynch
account was the only funded account at the time of
Strange’s death. Strange’s wife, serving as executrix of
his estate, petitioned the court for an order that the pro-
ceeds from the Merrill Lynch account be paid into the
estate.

The lower court ruled that the joint account with right
of survivorship was void because it did not meet the cri-
teria for a valid inter vivos gift.142 Specifically, the court
ruled that there was not a valid gift because there was no
delivery and acceptance of the gift and the gift was not
irrevocable. The court determined that an implied trust
had been completed with the decedent’s son acting as
trustee.

The Mississippi Supreme Court reversed the lower
court decision, finding that the requisites for completing
a valid gift do not necessarily apply to joint bank
accounts. The court noted that *‘[c]haos would result in

banking, commerce and financing’’ if the lower court
decision was affirmed.!43

- The court chose to follow the majority view that a joint
account passes to the survivor upon the death of a joint
tenant. Unlike a tenancy in common, the decedent’s
interest in the joint account vests immediately in the
other joint tenant upon death.

Joint tenancies may be an extremely useful estate plan-
ning device in some situations. The use of joint tenancies
however, should be carefully considered in every case.

Joint tenancies are viewed as one of the simplest ways
to avoid probate. The probate avoidance advantage of
joint tenancies, however, applies only on the death of the
first tenant. Unless the survivor makes other arrange-
ments, the entire joint property will be included in the
survivor’s probate estate.

Another major disadvantage of joint tenancies, sug-
gested by the facts in Strange, is that many people open
up joint accounts as a matter of convenience and have no
inténtion to make a valid testamentary gift. All too fre-
quently, these individuals do not realize that by creating a
joint tenancy they have given up their right to testamen-
tary disposition.

Creation of a joint tenancy may also be disadvan-
tageous from a tax standpoint. The creation of a joint ten-
ancy may give rise to a taxable gift.14¢ Moreover, under
federal estate tax rules the value of the entire joint prop-
erty held by parties who are not married will be included
in the gross estate of the person who furnished considera-
tion for the asset.!45 The presumption that the decedent
provided the consideration for the joint tenancy may be
difficult to overcome in some cases.

Legal assistance attorneys should discuss the basic
characteristics of joint tenancies with their estate plan-
ning clients. If a sizeable estate is involved, the attorney
should also address the tax implications of using joint
tenancies. MAJ Ingold.

140Policy Letter, Subject: Will Preparation and Execution, dated 21 February 1986.

1411y re Will and Estate of Strange, 548 So.2d 1323, 1325 (Miss. 1989).

142The lower court relied on Carter v. State Mutual Federal Savings & Loan Association, 498 So. 2d 324 (Miss. 1986), which sets forth the criteria
for a valid inter vivos gift. According to this decision the requirements for a valid gift are: the donor must be competent, there must be a free and
voluntary act by the donor, the gift must be complete, there must be delivery by the donor and acceptance by the donee, and the gift must be
gratuitous and irrevocable.

143 I re Will and Estate of Sirange, 548 So.2d 1323, 1326 (Miss. 1989).

141 R.C. § 2511 (West Supp. 1989); Treas. Reg. 25.2511-1(h). The general rule is subject to several exceptions. First, creation of a joint tenancy
under $10,000 will not be subject 1o tax because the code permits a $10,000 annual gift tax exclusion. I.R.C. 2523(d) (West Supp. 1989). Secondly,
creation of a joint tenancy with a spouse will not be subject to gift tax because there is an unlimited marital deduction. LR.C. § 2523(a) (West Supp.
1989), Finally, there is no gift when a joint bank account is opened by only one of the parties and only that party continues to make contributions to
the account.

145] R.C. § 2040(a) (West Supp. 1989). An exception to this rule applies if the joint tenancy is created between spouses. Under the exception,
property held by husband and wife as joint tenants is treated as owned one half by each regardless of actual contributions. L.R.C. § 2040(b)(2) (West
Supp. 1989).
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Professional Responsibility Note

Illinois and District of Columbia Adopt New Ethacs Rules

Two more Junsdlctlons, Illinois and the District of
Columbia, have adopted new ethics rules based on the
Model Rules of Professional Conduct.

The Illinois Supreme Court adopted new ethics rules
that will take effect on August 1, 1990.146 The new rules,
while following the structure of the ABA Model Rules of
Professional Conduct, include many provisions from the
Former Model Code of Professional Responsibility.
Illinois follows California and North Carolina in adopt-
ing new rules that combine the substance of both the
Model Rules and the Model Code into one new standard.

The preamble to the Illinois rules is completely dif-
ferent than the preamble to the Model Rules. The Illinois
rules also do not contain the comments found after each
of the Model Rules.!47 Illinois also omits several impor-
tant Model Rules, including Model Rule 2.2, Intermedi-
ary, Model Rule 3.9, Advocate in Nonadjudicative
Proceedings, and Model Rule 6.1 regarding pro bono and
public service.148

Illinois adds several provisions to Model Rule 1.1
regarding competency. Illinois requires a lawyer who is
not competent in a particular matter to withdraw from the
representation or associate with another lawyer who will
provide competent representation. The Model Rule ver-
" sion of 1.1 mandates that lawyers provide competent rep-
resentation and does not recognize the possibility of
furnishing this representation by associating with another
counsel. Illinois adds another provision to its Rule 1.1
requiring a client’s consent if a lawyer delegates respon-
sibility for the clients matter to another attorney. No sim-
ilar requirement is contained in the Army Rules.

Tllinois adds a provision to Rule 1.2 requiring a lawyer
who knows that a client has perpetrated a fraud during
the course of representation to take steps to convince the
client to rectify the fraud and, if the client refuses, report
the fraud to the court or the affected person. The require-
ment to report is diluted, however, because there is no
obligation to report privileged information. The Illinois
rules also require lawyers to report fraud committed by
third parties to a tribunal.

146 ABA/BNA Lawyers® Manual On Professional Conduct.

Like Army Rule 1.6, the Illinois rule on confidentiality
mandates disclosure of information about a client neces-
sary to prevent the client from committing an act likely to
result in substantial bodily harm or imminent death.14?
Illinois, however, retains a provision from the Model
Code giving attorneys the discretion to reveal privileged
information to prevent the client from committing any
future criminal act. The Army Rule and the version of the
rule in many states do not give lawyers the complete dis-
cretion to release information involving a client’s inten-
tion to commit any future criminal act.

Illinois modifies several rules regarding conflicts of
interest and payment of fees. The Illinois version of
Model Rule 1.8 will prohibit lawyers from entering into
business transactions with a client if the lawyer knows
that there may be a conflict of interest between the busi-
ness interests and the attorney-client relationship. Illinois
Rule 1.8 also prohibits attorneys from entering into
agreements with clients that limit a client’s right to file a
disciplinary complaint or settle claims without first
advising the client to seek independent legal advice.
Illinois omits Model Rule provisions limiting the accept-
ance of compensation from third parties and the provi-
sion regarding disqualification among lawyers related to
each other as parent, child, spouse, or sibling.150

The Illinois version of Model Rule 1.10, addressing
imputed disqualification, has also been modified. Under
the Illinois version, a law firm will not be disqualified
from accepting a case if 2 new lawyer joins the firm and
came from a firm that represented a party whose interests
were adverse to the lawyer’s new firm so long as the law-
yer has no material confidential information and is
screened from all participation in the matter. Illinois also
sets out an extensive screening procedure for former non-
government and government lawyers designed to isolate
the new attorney from any direct involvement in a matter
in which they were previously involved for a different
firm or the government.

Illinois has adopted Model Rule 3.3 requiring candor
toward a tribunal without modification, but it also adds
eleven additional prohibitions. The new prohibitions bar,
among other things, paying a witness compensation
depending on the outcome of a case, advising a witness
to become unavailable in a case, suppressing evidence,

o

147 Most states have included the comments. The Army Rules of Professional Conduct for Lawyers also include most of the comments from the
Model Rules with appropriate modifications for military practice. Dep't of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec.
1987) [hereinafter Army Rules]. Neither the Navy nor the Air Force have included comments in their new ethics rules.

148 Model Rules 2.2, Intermediary, and Model Rule 3.9, Advocate in Nonadjudicative Proceedings, are contained in the Army Rules. The omission of
Rule 6.1 in the lllinois rules does not conflict with the Army Rules because the Army Rules completely omit chapter 6.

149 Army Rule 1.6, however, contains an additional mandatory reporting requirement when the information is necessary to prevent the client from
committing a criminal act which is likely to result in the **significant impairment of national security or the readiness or capability of a military unit,

vessel, aircraft, or weapon system.’* Army Rule 1.6(b).

150Model Rules 1.8(f) and 1.8(i).
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refusing to-accede to reasonable requests of opposing
counsel, assisting a client in illegal or fraudulent con-
duct, and fabricating false evidence.

The Illinois rules completely replace Model Rule 3.5
dealing with impartiality and decorum of the tribunal
with a new version. The Illinois rules require attorneys to
reveal improper conduct by jury members. The rule also
prohibits attorneys from conducting vexatious or harass-
ing investigations of jury members and bars attorneys
from lending or giving anything of value to a judge or
employee of a tribunal.

Illinois Rule 3.6 slightly modifies the Model Rules
regarding extrajudicial statements to prohibit statements
that pose a *‘serious or imminent threat to the fairness of
the adjudicative process.”* The Illinois rules omit several
of the duties imposed on prosecutors under Model Rule
8.3. Illinois eliminates the duty of a prosecutor to take
reasonable efforts to advise an accused of the right to
counsel and to refrain from seeking a waiver of pretrial
rights from an unrepresented accused.

Illinois modifies the duty of a lawyer to report miscon-
duct in its version of Rule 8.3. Illinois requires lawyers to
report a criminal act that reflects adversely on a lawyer’s
honesty, trustworthiness, or fitness as a lawyer as well as
any conduct involving dishonesty, fraud, deceit, or mis-
representation. The Model Rules and the Army Rules, on
the other hand, mandate reporting another lawyer’s viola-
tion of the rules if it raises a substantial question as to the
lawyer’s honesty, trustworthiness, or fitness to practice
law.

The Illinois version of 8.3 contains a novel provision
requiring Illinois attorneys to report any disciplinary
action brought before any other body than the Illinois
Disciplinary Commission to the Commission. Judge
advocates licensed in Illinois should note the requirement
under Army Regulation?3! to notify the Executive prior
to filing a required report to the state bar disciplinary
committee.

The District of Columbia new rules will go into effect
on January 1, 1991. Like the Illinois rules, the new D.C.
rules follow the format of the Model Rules but contain
several significant changes.

The most novel and controversial provision of the D.C.
rules is a rule permitting non-lawyers to become law firm
partners.152 The District is the first jurisdiction to permit
nonlawyer partners to share fees and management deci-
sions with lawyers.

The District rules state that a violation of the ethics
rules may be relevant to liability in a claim ‘*only to a

client of the lawyer who commits the violation.’*153 The
scope provision of both the Model Rules and the Army
Rules of Professional Conduct, on the other hand, .
provide that a violation of the rules does not give rise to a
cause of action against the attorney.

The District rules contain several substantial modifica-
tions to Model Rule 1.6 addressing confidentiality. The
D.C. rules permit attorneys to reveal confidential infor-
mation when necessary to prcverllt bribery, intimidation
of witnesses, jurors, or other court officials. Another
provision requires attorneys to exercise reasonable care
to ensure that subordinates do not reveal confidential
information.

The District of Columbia has modified several of the
Model Rules regarding conﬂict;s of interest. The general
conflicts of interest rule, Rule 1.7, has been rewritten to
provide greater specificity to counsel as to when a lawyer
may not undertake representation of a client. Like the
Model Rules, the D.C. version of the rule allows an
attorney to undertake representation of potentially
affected clients if they are informed about the potential

for conflict and provide consent. The District rules also

modify Model Rule 1.8(i), regarding prohibited transac-
tions, Model Rule 1.9, concerning conflicts of interest
with a former client, and Model Rule 1.10 setting forth
the imputed disqualification standard.

The rule setting forth the attorney’s response to perjury
by the client, Rule 3.3(b), has also been changed in the
D.C. rules. The District rules approach is to require the
attorney to make a good faith effort to dissuade the client
from giving evidence, and if unable to do so, seek to
withdraw. A lawyer is allowed if these measures are
unsuccessful to put the client on the stand to testify in a
narrative fashion. The attorney may not examine the wit-
ness or argue the value of the perjured testimony. Neither
the Model Rules nor the Army Rules permit the attorney
who knows that a client will commit perjury to put the
client on the stand for a narrative statement.

The District rules contain a rule with no counterpart in
the Model Rules, which prohibits discrimination on the
basis of race, color, religion, national origin, sex, age,
marital status, sexual orientation, family responsibility,
or physical handicap.

Several of the new District rules seek to accommodate
the special ethical responsibilities of government law-
yers. The District rule on communications between the
lawyer and opposing parties, Rule 4.2, permits a lawyer
to communicate about a matter with a non-party
employee of the opposing party without the consent of
the opposing party’s lawyer. The lawyer engaging in the

151 Army Reg. 27-1, Legal Services-Judge Advocate Legal Services, para. 7-6¢(2) (15 Sept. 1989).

152D.C. Rule 5.4.
, 133D.C. Rules, Scope.
[
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communications must, however, inform the third party
that the lawyer represents a party adverse to the person’s
employer. The new district rules also permit ex-parte
communications between lawyers and opposing govern-
ment officials who have the authority to redress the
grievances of the lawyer’s client. The comment to the
district rules also notes that a defendant in a criminal case
may seek to communicate with prosecutors. Although
communications between represented defendants and
prosecutors without notice to counsel are not prohibited
under the rule, they will be viewed with suspicion.

Several changes in the district’s rules will affect civil-
ian attorneys. The modification of rule 1.5 concerning
fees, for example, permits contingent fees in domestic
cases. The district’s ethical rules also permit attorneys to
pay individuals for referring work to them. The District’s
rule regarding advertising, Rule 1.7, substantially re-
organizes the Model Rule version.

Legal assistance attorneys licensed in either Illinois or
the District of Columbia should become familiar with the
new ethical standards adopted by those jurisdictions
before they become effective. Army judge advocates
licensed in these jurisdictions will be required to comply
with the new standards. To the extent that any of the rules
are inconsistent with the Army Rules, however, judge
advocates must comply with the Army Rules.134 MAJ
Ingold.

Consumer Law Note
Mail Order Shopping

The Federal Trade Commission (FTC) has a mail order
shopping rule!5S that is designed to protect consumers
who shop by mail. This rule establishes the following
requirements for merchants who provide goods through
the mail: ‘ :

1) Companies offering mail order purchases must
send ordered goods within the time promised in
their ads, or within thirty days if no shipping time is
stated. The time begins to run at the time the com-
pany receives the order, including the consumer’s
cash, money order, or charge account number.

2) If the company cannot ship within the required
time, it must notify the consumer and provide the
option of a refund or agreeing to a delay. The com-
pany must give the new shipping date and instruc-
tions on cancelling the order.

3) If a company cannot ship on time and fails to
notify consumers as required by the FTC rule, it

154 Army Rule 8.5.
15545 C.F.R Part 435 (1989).

must deem the order cancelled and provide a full .
refund.

4) The company must refund the consumer's
money within seven business days, or credit the
consumer’s account within one billing cycle for a
credit card order, after receiving the consumer’s
cancellation order.

Unfortunately, the mail order rule does not apply to all
goods and services that consumers order by mail. Excep-
tions to the rule include photo-finishing services, maga-
zine subscriptions after the first issue, cash on delivery
orders, seeds, -and plants. Although the rule does not
apply to orders by telephone, the FTC has commenced a
rulemaking procedure to expand the coverage to include
merchandise ordered by telephone.156

The FTC has recently published advice to consumers
who shop by mail.157 The FTC recommends that mail
order shoppers take certain precautionary steps to protect
themselves from fraud. For legal assistance attorneys,
this advice is appropriate for inclusion in preventive law
articles published in installation newspapers and bul-
letins. The advice includes the following guidance:

1) Do not wait until the‘ last minute to order by mail,
particularly during any holiday season.

2) Know the merchant’s policy on returning goods
ordered by mail. Telephone the seller if advertise-
ments do not provide sufficient information.

3) Read product descriptions carefully and do not
rely on pictures of the product.

4) If a company’s reputation is not established,
check with the local Better Business Bureau or state
or local consumer protection offices. '

5) Always keep a copy of the company’s name,
address, and telephone number, as well as a record
of the date of the order, and the ad or catalog from
which the order was made.

6) Keep éancelled checks and‘ charge account
records. ~

7) Use company toll-free numbers to make shop-
ping easier and less expensive.

The mail order rule is a little known FTC requirement
that, when finally amended to include telephone sales,
can be a valuable asset in the legal assistance attorney’s
consumer law arsenal. Legal assistance attomeys should
invoke it when necessary, and use it in conjunction with

156See 54 Fed. Reg. 49,060 (1989) (FTC request for public comment on proposed rule amendment).

157 Report Bulletin No. 15, Consumer and Commercial Credit 1, 2 (Jan. 8, 1990) (discussing FTC advice concerning mail order fraud).
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any state laws and regulations applicable to mail order
situations. MAJ Pottorff.

Administrative and Civil Law Note
Hospital Law Note

A New Quality Assurance Regulation

The Army Medical Department has recently published
its new quality assurance regulation. This regulation, AR
40-68, Quality Assurance Administration,'5® supersedes
chapters 9 and 10 of AR 40-66, Medical Record and
Quality Assurance Administration.'s® The new regula-
tion contains a number of significant procedural and sub-
stantive changes that will affect judge advocates advising
health care providers and medical treatment facility com-
manders. Several of the more important changes dealing
with credentialing and privileging actions for health care
providers are synopsized below. A more comprehensive
discussion of these and other changes will appear in a
subsequent issue of The Army Lawyer.

Credentialing and Privileging Actions

Similar to AR 40-66, the new regulation lists several
types of actions that affect a health care provider’s priv-
ileges to practice medicine in a treatment facility. Com-
manders may take these actions after documenting a
practitioner’s performances. Included are privilege reap-
praisal, abeyance, augmentation, suspension, restriction,
and revocation.16? Of these, abeyance is the most signifi-
cant new development. It is *‘the temporary assignment
of a practitioner to nonclinical duties while an internal or
external peer review is conducted.’’16! Because such an
action is not an adverse action as it pertains to privileges,
commanders need not send a report to the National Prac-
titioner Data Bank!62 discussing the credentialing action.
This enables commanders to preserve practitioners’ Data

Bank records when the commanders are uncertain
whether adverse entries will be necessary. The regulation
limits abeyance to twenty-eight days, but commanders
may request additional thirty-day extensions in unusual
cases.16? :

Hearing Rights

AR 40-68 requires a quorum before the credentials
committee may recommend action to the commander
regarding a practitioner’s privileges. The regulation
defines a quorum as fifty percent of the credentials com-
mittee, plus one.!64 Similar to the earlier provision in AR
40-66, the new regulation indicates that the commander
may select a hearing committee to review a practitioner’s
credentials. Unlike AR 40-66, which required a minimum
of three members on the hearing committee, AR 40-68 is
silent as to the hearing committee’s numerical composi-
tion. It provides, however, that the credentials committee
may act as the hearing committee.195 Like the earlier reg-
ulation, which required that the hearing committee
include at least one member of the practitioner’s spe-
cialty, AR 40-68 provides that a member of *‘the practi-
tioner’s discipline’® should be present.166

AR 40-68 does not give military health care providers
the right to military counsel in a credentials hearing, and
civilian counsel hired at a practitioner’s own expense
may not take an active role in the proceedings. In this
respect, the regulation has not been changed. The regula-
tion does, however, provide limited representation for
civilian health care providers. The exclusive representa-
tive of an appropriate bargaining unit has the right to be
present if a civilian employee is the subject or witness
during proceedings and the employee reasonably
believes disciplinary action could result.!67 While the
regulation indicates the representative's role will not be
*‘wholly passive,’ it also directs that the representative
will ‘“*not be permitted to make the proceedings
adversarial.’*168

158 Army Reg. No. 40-68, Medical Services: Quality Assurance Administration (20 Dec. 1989) [hereinafter AR 40-68].

152 Army Reg. No. 40-66, Medical Services: Medical Record and Quality Assurance Administration (31 Jan. 1985).

160 AR 40-68, para. 4-2b.
1614,

162See AR 40-68, para. 4-13, which implements reporting requiremehts for the National Practitioner Data Bank, created by the Health Care Quality
Improvement Act of 1986, Pub. L. No. 99-660, —— Stat. ——, codified at 42 U.S.C. § 11101, 11111-11152.

163 Message 021304Z Aug. 89, subject: Qualily Assurance; message 261400Z Dec. 89, subject: Change to message 021340Z Aug. 89.

164 AR 40-68, para. 2-1b.
165 ]d. at para. 4-91(9).
166]d.

167]d, at para. 4-9f(4). The drafters added this provision in response to a recent case in which a hospital commander refused to allow union
representation of a civilian physician during a credentials hearing. American Federation of Government Employees v. Federal Labor. Relations
Authority, 837 F.2d 495 (D.C. Cir. 1988) (physician was entitled to union representation at his credentials hearing).

168 AR 40-68, para. 4-9{(4).
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Summary Action

" AR 40-68 also changed prov1510ns deahng with sum-
mary action taken to limit, suspend, or revoke a health care
provider’s privileges. The regulation now refers to sum-
mary action as an abeyance,!6® presumably to avoid
reporting the action to the National Practitioner Data
Bank. Summary action is taken by the commander or the
chairperson of the credentials committee. 170 It details the
practitioner to nonclinical duties pendmg follow-up inves-
tigation. In addition to the purpose of protecting the health
or safety of patients, employees, or others, AR 40-68 also
directs summary action when a practitioner has been
involved in an incident of gross negligence or acts of
incompetence or negligence causing death or serious
bodily injury. When there is immediate threat to the wel-
fare of a patient, the chief of the practitioner’s department
or service has authority to exercise summary action. If the
practitioner is inebriated or exhibiting bizarre behavior,
the senior medical officer available may act summarily.171

AR 40-68 also requires an immediate quality assurance
investigation following summary action.172 The chairper-
son of the credentials committee will appoint an officer to
conduct an informal investigation and provide a report to
the credentials committee. The regulation recommends
‘that the chairperson arrange the participation of a recog-

169 Id, para. 4-9b(l)(c).
1704, para. 4-9b(1)(a).
17114, para. 4-9b(1)(b).
1721, para. 4-9b(3).
17314,

nized, unaffiliated civilian specialist in order to maximize
objectivity. The credentials committee will review the
investigation and make recommendations concerning the
practitioner’s pnv1leges If the credentials committee rec-
ommends - restriction of privileges, the practitioner is
entitled to additional rights, including a hearing.173

National Practitioner Data Bank

; AR 40-68 implements the Army’s participation in the
National Practitioner Data Bank. Although the Bank,
which will be maintained by the Department of Health and
Human Services,!?* is not yet operational, the regulation
requires reports now. Commanders must submit reports in
two instances. The first is when the local claims judge
advocate notifies the risk manager that a claimant has
received a monetary award through either settlement or
litigation.!”s The second is when a privileging action
adversely affects the clinical privileges of a practitioner.
The commander must submit the report when the individ-
ual chooses not to appeal, appellate authorities complete
their review, or the individual is separated from service,
whichever is first.17¢ Reports to the National Practitioner
Data Bank are sent through medical channels. The regula-
tion directs commanders of medical treatment facilities to
submit reports through their next higher headquarters to
The Surgeon General. MAJ Pottorff. ‘

174 The Department of Health and Human Services published reporting criteria and procedures on 17 October 1989, but has not yet brought the Bank to
operational status. See 54 Fed. Reg. 42,722 (1989) (to be codified at 45 C.F.R. Part 60). ;

175]d, para. 4-13b.
176Jd, para. 4-13c.

Claims Report

United States Army Claims Service

Ethical Guideposts in Federal Tort Claims Practice

Captain Peter J. Barbaro and Ms. Karen G. Schulman
Tort Claims Division, USARCS

Claims judge advocates and Department of the Army
civilian attorneys involved in the investigation and resolu-
tion of claims under the Federal Tort Claims Act (FTCA),
like all other lawyers, are governed by ethical precepts and
mandates. This note will briefly review some general con-
siderations in this area and will discuss questions of con-
flicts of interest and client disability.

General Considerations

An attorney’s license is held subject to the issuing juris-

. diction’s finding of continuing fitness to practice law.

Such fitness includes considerations of physical, mental,
and ethical soundness. Therefore, an attorney should look
to the jurisdiction issuing his or her license concerning
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which set of rules of conduct and practice it has adopted.
Over thirty state jurisdictions have promulgated rules
closely resembling the American Bar Association Model
Rules of Professional Conduct (ABA Rules). A few states
still follow the ABA Model Code of Professional Respon-
sibility (ABA Code), a precursor to the ABA Rules. Some
states, deciding to adopt neither, have devised their own
set of rules; one of these is California.

The Army has adopted its own set of rules in Depart-
ment of the Army Pamphlet 27-26, entitled Rules of Pro-
fessional Conduct for Lawyers (Army Rules), which is
modeled after the ABA Rules. ‘“The definitive interpreta-
tion, implementation, and enforcement of these Rules are
the exclusive province of The Judge Advocate General.”’!
They must, however, be considered in context with
statutes and court rules relating to matters of licensure,
laws defining specific obligations of lawyers, and substan-
tive and procedural law in general.2 These rules apply to
civilian lawyers practicing before courts-martial, judge
advocates, and members of the Judge Advocate Legal
Service.

The Comment to Army Rule 8.5, although not in itself
authoritative, states that the Army Rules supersede any
conflicting rules applicable in jurisdictions in which the
lawyer may be licensed. What does the Army claims
attorney do when faced with conflicting rules? This can be
quite an interesting question, especially when one con-
siders that many claims attorneys are licensed to practice
law in multiple jurisdictions that have different standards
on certain ethical issues.

A good first step would be to obtain written opinions
from the ethics committees of the licensing jurisdictions
involved. These memoranda can then be submitted with a
request for official guidance through the claims attorney’s
supervisory chain to The Judge Advocate General (TJAG).

Ethics analysis can begin with the premise that the man-
dates of the Army Rules, ABA Rules, and ABA Code set
forth minimum standards below which a lawyer would be
subject to discipline. Both the Army Rules and ABA
Rules, in their respective scope statements, advise that
“‘{the rules] do not, however, exhaust the moral and ethi-
cal considerations that should inform a lawyer, for no
worthwhile human activity can be completely defined by
legal rules. These Rules simply provide a framework for
the ethical practice of law.”*3 The Preamble to the ABA
Code mirrors this guidance.

FTCA Examples

Numerous ethical issues can arise during the inves-

tigation and resolution of FTCA claims. One type of
ethical issue that arises involves conflicts of in-
terest,

For example, a civilian attorney timely files claims in
the amounts of $200,000 each for two civilians, a driver
and his passenger, as the result of an automobile accident
involving an Army driver. Investigation reveals that the
civilian driver was clearly over fifty percent contributorily
negligent. The Army claims attorney estimates the upper
range of losses and injuries suffered to be $25,000 and
$35,000 for the driver and passenger, respectively.
Research shows that the jurisdiction of the accident situs
follows a forty-nine to fifty-one percent comparative
negligence rule and provides for joint and several liability
and contribution among tortfeasors. After some
negotiation, in which the comparative negligence is
discussed, the civilian attorney offers to settle the claims
for a total of $50,000, to be split evenly between the two
clients. Although the civilian attorney is not govemned by
the Army Rules, he will be bound by conflict of interests
rules adopted by his licensing jurisdiction.

Here, the Army claims attorney is placed in an awkward
position. Should he or she proceed in the face of a possible
ethics violation? How does this affect the course of
negotiations? When confronted with such a situation, it is
not uncommon for the claimants® attorney to state that he
or she fails to see any ethical problem. Is the attorney
negotiating in the best interests of each client? Is he or she
operating with the clients’ informed consent?

As a claims attorney, you might wonder why you should
be concemed. By not inquiring ‘into the apparent
impropriety, would you be joining in it? Would the
resulting settlement be tainted? The comment to Rule 1.7
indicates that opposing counsel may properly raise the
question of conflict of interest in situations where the
conflict clearly calls in to question the fair or efficient
administration of justice. Reference to the rule, however,
is not to be invoked as a procedural weapon.* One
approach would be to send a letter to the claimants’
attorney requesting his or her written assurance that both
clients agree to continued representation by that attorney,
even after the ramifications of the apparent conflict of
interest have been explained to both clients. In most cases,
the claimants® attorney will comply. Assuming
noncompliance and a determination that such
noncompliance raises a substantial question as to that
attorney’s honesty, trustworthiness, or fitness as a lawyer,
the Comment to Army Rule 8.3 instructs that a report

1Dep’t of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers, Preamble (31 Dec. 1987).

2ld.
31d.
41d
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should be made through the supervisory chain in accord-
ance with regulations promulgated by TJAG.S

Questions of conflicts of interest can appear in more
subtle forms. For example, during settlement negotiations
of 2 medical malpractice claim, claimant’s attorney. makes
a counteroffer to a proposed govemment structured settle-
ment offer, seeking an increased up-front cash payment.
He states that the increase is needed to satisfy his
attorney’s lien for work completed for the claimant several
years ago on an unrelated matter. The claimant has a his-
tory of money management problems and hospitalization
for mental disability.

Whose interest'is claimant’s attorney advancing? Is he
more concerned with obtaining a fair settlement that will
address the needs of the claimant or with collecting a bad
debt? Issues raised in the car accident hypothetical apply
equally as well here. These matters are accentuated given
the claimant’s’ questlonable mental capacxty 6

A few common sense steps should help resolve this sit-
uation. First, the factual issue of incapacity should be
investigated thoroughly. Review of all medical records by
competent medical experts is essential here. Second, pro-
cedural protections concerning the settlement of claims of
incapacitated persons afforded by local law in claimant’s
jurisdiction should be researched. Proper use of these pro-
tections, such as the appointment of a guardian ad litem or
conservator,  represents prudent practice and generally
advances the interests of all concerned as well as the integ-
rity of the settlement. Finally, the claims attorney should
write claimant’s counsel requesting resolution of the
issues of incapacity and apparent conflict of interest before
settlement negotiations are continued.

Conclusion

Government lawyers charged with handling FTCA
claims, like all other lawyers, are bound by rules of ethics.
Although ethics questions vary in complex1ty and factual
presentation, their resolution can be simplified by keeping
in mind that consistently ethical conduct is the result of
aspiring to meet our fiduciary duties to our client and fully
discharge our duties to the legal system.

It is the responsibilities of TYAG and supervisory law-
yers to “‘effect and ultimately enforce the Rules.””” Con-
sultation with these sources . should be undertaken
whenever ethical issues are encountered.

Claims Notes -

Personnel Claims Notes °
Conﬂzct or Natural Dzsaster Claims

Following confhct—both hostilities and hostlle actlons
short of war—or a natural disaster, claims personnel often
perceive pressure from commanders, who are not familiar
with the intent of the Personnel Claims Act, to pay claims
1nappropnately

At such times, while every effort should be made to
investigate and pay meritorious claims as quickly as possi-
ble, rules governing cognizable claims and determination
of compensation are not relaxed; claims may still only be
paid for substantiated losses of tangible personal property
in accordance with chapter 11, AR 27-20, and chapter 2,

‘DA Pamphlet 27-162. Emergency partial payments should

be used extensively when appropriate, and USARCS
should be contacted for specific guidance if questions
arise. ‘ o "

Field claims offices will forward claims that are mer-
itorious in an amount exceeding $25,000 to USARCS for
payment. Field claims personnel will assist the claimant in
obtaining substantiation and will fully adjudicate such
claims prior to forwarding them. Pursuant to paragraph
11-17¢, AR 27-20, claims personnel will contact USARCS
telephonically and arrange for any emergency partial pay-

ment needed to alleviate hardship while this process

occurs. Mr. Frezza and Ms. Zink.

Property Turned in by Claimants

Occasionally, the Claims Service hears of a ‘claims
office that is accepting property from a claimant and using

it to furnish the claims office. This is a very improper way

to dispose of property belonging to the government.

All property turmed in for salvage to the government

‘must be turned in to a Defense Reutilization and Marketing

Office (DRMO). If, however, the claims office can demon-
strate a need for particular items to furnish the claims
office, some DRMO'’s will immediately issue items. that
have been turned in to the claims office on a proper hand
receipt.

Claims personnel are reminded that the carrier has the

tight to pick up items on Increased Released Valuation

shipments. For this reason, claimants should not be

SArmy Reg. 27-1, Judge Advocale Legal Service, para. 7-6(a) (15 Sept. 1989) fhereinafter AR 27-1], provides that approval of The Judge Advocate
General must be obtained before conducting any investigation of an alleged ethics violation of the Army Rules of Professional Conduct for Lawyers.
Although the regulation does not address reporting procedures for possible ethical violations by attorneys not subject to the Army Rules of Professional
Conduct for Lawyers, the most prudent course when faced w1th this situation would be to follow the guidelines outlined in Chapter 7 of AR 27 1.

SRules 1.14(b) of the ABA Rules and the Army Rules state that “[a] lawyer may seek Lhe appomtment ofa guardlan or take other protective action wnh
respect 1o a client, only when the lawyer reasonably believes that the client cannot adequalely act in the client’s own interest.’* These rules and Ethical
Consideration 7-12 of the ABA Code address the heightened fiduciary responsibilities owed to a client operating under a disability. :

DA Pam 27-26, Comment Rule 5.1(a).
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directed to turn items in to the DRMO on claims involving
Increased Released Valuation, but should instead be
advised to hold on to items in accordance with paragraphs
2-44b,and 2-55a(8), DA Pam 27-162 (15 Dec. 1989). Mr.
Frezza. ‘ '

Personnel Claims Recovery Notes

Claims for Items Missing from Cartons

The following is the text of USARCS message 2816002
Feb. 90, which concerns claims for items missing from
cartons:

*‘Subject: Letter to be Used by Claimant for Recov-
ery Purposes
1. In order to meet the requirements of the GAO and
therefore achieve effective recovery, it is mandatory
that the member, who submits a claim for missing
- items from a carton, sign a separate statement which
must be attached (stapled) to the DD Form 1842,
" Claim for Personal Property Against the United
States (this statement is required even though a simi-
lar statement appears preprinted on the DD Form
1842, dated Dec 88). The statement should read as
follows:

The following items were missing at delivery of
my household goods. They were items I owned and
used prior to the move but were not delivered at des-
tination by the carrier. After my household goods
were packed at origin, I checked all rooms in the
house to make sure nothing had been left behind. All
items had been packed by the carrier.

INV # ITEM INV # ITEM

. (signature of claimant)
(or agent)

(date)

If the member has additional information (i.e., where
the items were located in the house before packing,
etc.), he/she should add that information in his/her
own words to the required statement above.

2. Claims with missing items received at this Service

dated after the date of this message that do not con-

tain the required statement will be retumned for
. correction. : :

3. A copy of the required statement must be included
- in the demand packet.

4. POC is Phyllis G. Schultz, Autovon 923-7789.

To effect recovery for items missing from cartons,
claims offices must obtain statements from claimants for

all files on hand as of 28 February 1990 that involve items
missing from cartons. Claimants must separately list
items. To the extent possible, claimants should be encour-
aged to use their own words, so long as all elements in the
statement above are addressed. We believe that the state-
ment and procedure required by the above message will
suffice to uphold our offset actions in these claims. Mr.
Frezza.

1989 Carrier Recovery Report

In fiscal year 1989, USARCS and Army field claims
offices collected over $12.95 million in carrier recovery,
an increase of over four million from the previous year.
Recovery from carriers who damage or lose soldiers’ prop-
erty in shipment is vital, both to supplement claims appro-
priations and also to ensure that carriers provide quality
service. While this increase in carrier recovery collected is
primarily due to increased carrier liability on some types
of shipments, it represents a tremendous amount of work
by claims personnel. :

The Judge Advocate General has recognized the top ten
CONUS claims offices and the top eight OCONUS
offices. Certificates of excellence were issued to the fol-
lowing offices:

1. CONUS Offices
a. Sharpe Army Depot
b. Yuma Proving Ground
c. U.S. Amny Field Artillery Center and Fort Sill
d. Fitzsimons Army Medical Center

e. U.S. Army Combined Arms Center and Fort
Leavenworth

f. 24th Infantry Division (MECH) and Fort Stewart

g. U.S. Army Quartermaster Center and Fort Lee

h. Headquarters, Fort Monroe

i. U.S. Amy Garrison, Fort McPherson

j- 6th Infantry Division (LIGHT) and Fort Richardson
2. OCONUS Offices

a. 2nd Armored Division (Forward) (Bremerhaven
Branch)

b. 21st Theater Army Area Command (Northern Law
Center—Schinnen Branch)

c. 21st Theater Army Area Command (Northern Law
Center—Rheinberg Branch)

d. 21st Theater Army Area Command (Northern Law
Center—Brussels Branch)

e. 21st Theater Army Area Command (Northern Law
Center—Mons Branch)

f. U.S. Army Western Command and Fort Shafter
g- U.S. Army Garrison, Fort Buchanan
h. U.S. Army, Japan (Okinawa Branch)

Certificates of excellence were awarded based on the
amount recovered locally and the amount recovered by
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USARCS on files prepared by each claims office as a per-. -

centage of the amount paid during the fiscal year. Roughly

fifteen percent of the CONUS and OCONUS offices were

recognized.

" While we congratulate these eighteen offices for their
achievements in FY 1989, we recognize that many of our
offices performed in an exemplary manner, including a
large number of offices whose recovery percentage was
only a little lower than those offices that were awarded
certificates of excellence. We appreciate the work that
went into the carrier recovery program, and we thank our
carrier recovery personnel for the job they did.

Affirmative Claims Note

1989 Medical Care and Property Damage
Recovery Report

In calendar year 1989, over $12.2 million was collected
in medical care and property damage recovery claims by
field claims offices under the Army Affirmative Claims
Program. This recovery effort contributed significantly to
the overall success of this program.

The medical care recovery program is based upon statu-
tory authority conferred by the Federal Medical Care
Recovery Act, which enables the government to recover
the reasonable value of medical care fumished by the
United States to a person on account of injury or disease
incurred under circumstances creating tort liability upon

“some third person. The property damage program is based
on the authority found in the Federal Claims Collection
Act, giving the government the right to compensation for
damage caused to government property by a third party.

The Judge Advocate General has recognized the top ten
CONUS claims offices with the highest medical care
recovery and the top ten in property damage recovery.
Certificates of excellence have been forwarded to the
claims offices listed below:

1. Medical Care Recovery:

a. Brooke Army Medical Center

b. U.S. Army Armor Center and Fort Knox

¢. XVIII Airborne Corps and Fort Bragg

d. 4th Infantry Division (MECH) and Fort Carson
e. 1st Infantry Division (MECH) and Fort Riley

f. I Corps and Fort Lewis

g. I Corps and Fort Hood

h. 101st Airborne Division (AASLT) and Fort Camp-
bell

i. U.S. Army Chemical and Military Police Centers
and Fort McClellan

_] U.S. Army Aviation Center and Fort Rucker

2. Property Damage Recovery
a. 5th Infantry Division (MECH) and Fort Polk
b. National Training Center and Fort Irwin
c. U.S. Army Armor Center and Fort Knox
d. U.S. Army Tank-Automotive Command
e. Il Corps and Fort Hood ‘
f. Presidio of San Francisco
g. lst Infantry Division (MECH) and Fort Riley
h. XVII Airborne Corps and Fort Bragg
i. 4th Infantry Division (MECH) and Fort Carson
j- Tth Infantry Division and Fort Ord

While all these offices are to be congratulated for their
outstanding 1989 achievements, the total recovery effort
depends on the dedication of every claims office, large and
small, throughout the Army. To each of you who dedicated
yourself to serving the Army and its soldiers in this
Armywide effort, we send our thanks for a job well done!

Management Note

Applying the Program Fraud Civil Remedies Act
to Claims Fraud

The Program Fraud Civil Remedies Act (PFCRA),
implemented by Interim Change No. 101, AR 27-40 (27
Nov. 1989), and DOD Directive 5505.5, provides the gov-
ernment with an administrative mechanism to collect civil
penalties up to $5,000 from persons who present false
claims or claims that are supported by false statements.
The PFCRA is intended to address claims fraud of all
types, including procurement fraud and travel reimburse-
ment fraud, without requiring the government to file a law-
suit in federal court. It can be used to collect from
claimants who present fraudulent personnel or tort claims.

The Program Fraud Civil Remedies Act is not appropri-
ate to use for minor instances of personnel or tort claims
fraud that can be adequately resolved through other civil
or criminal means; the Act’s procedures for processing a
case are quite complicated and are outlined in chapter 8 of
AR 27-40. The Act is, however, another weapon for the
government to use in egregious cases, particularly when
the claimant is not an active duty soldier. Prior to attempt-
ing to use the Act to address personnel or tort claims fraud,
claims offices are asked to contact Mr. Frezza at AV
923-3229 for personnel claims or Mr. Rouse at AV
923-7803 for tort claims. Cases are unlikely to be accepted
for PFCRA action unless they are fully investigated and
well documented. Mr. Frezza.
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S - Labor and Employment Law Notes

OTJAG Labor and Employment Law Office,
FORSCOM Staff Judge Advocate's Office
and TJAGSA Administrative and Civil Law Division

Labor Law

FLRA Reviews Arbitration of Removal
of Temporary Employee

In denying the union’s exceptions to an arbitration
award, the FLRA discussed its jurisdiction over those
exceptions. The agency had removed grievant, an
employee on a temporary appointment limited to one
year, for AWOL. The arbitrator had found the grievance
arbitrable and then denied it. FLRA noted that the griev-
ant was not an employee under 5 U.S.C. § 7511 and
therefore was not entitled to the adverse action proce-
dures under section 7512. The removal was thus not a
matter covered by section 7121(f), which effectively
limits review of arbitration awards under sections 4303
and 7512 to the Federal Circuit. Accordingly, the unions
exceptions were reviewable by the authority. Army
Reserve Personnel Center and AFGE, 34 FLRA No. 61
(1990).

FLRA Reverses Award That Had Sustained Discipline
of Union Official for Conduct While Engaging
in Protected Activity

FLRA granted the union’s exception to an arbitration
award in a grievance over a reprimand issued to a union
official. When the official served copies of unfair labor
practices (ULP) charges on supervisors named in the
charges, he refused to obey an order from a security
police officer to leave. He left only after a second officer
appeared. Nevertheless, management issued the repri-
mand for refusing to obey the initial order. The arbitrator
denied the resulting grievance and found the grievant had
invoked self-help rather than complying and grieving
later. The authority decided that the official’s misconduct
had not been so flagrant that it removed him from the
protection of 5 U.S.C. § 7102. His refusal to leave had
not been impolite, antagonistic, or disrespectful. Because
the arbitration award had sustained discipline for activity
protected by section 7102, the award was contrary to law.
FLRA vacated the award and sustained the grievance. Air
Force Logistics Command, Tinker AFB and AFGE, 34
FLRA No. 72 (1990).

Allegation of Nongrievability Does Not Defeat Union
Right to Information Under Section 7114(b)(4)

FLRA denied Fort Bragg's exceptions to an ALJ deci-
sion finding that management had violated 5 U.S.C.
§ 7116(a)(1), (5), and (8), by failing to provide the union

a copy of the promotion file for a nonbargaining unit
position. The union had sought the information in order
to determine whether to file a grievance concerning Fort
Bragg’s allegedly improper ranking of an application
from a bargaining unit employee. Management had
denied release of the file, arguing that it was not neces-
sary to collective bargaining under section 7114(b)(4)
because the potential grievance over filling a nonunit
position was nongrievable. The ALJ and the authority
rejected that position. FLRA reaffirmed its earlier rulings
that the possibility that a matter may not be grievable
does not relieve an agency of its obligation to furnish the
union information that is otherwise necessary for it to
perform its representational functions. HQ, XVIII Air-
borne Corps an4 Fort Bragg and AFGE, 34 FLRA No.
79 (1990). *

Arbitration

At the last Annual Symposium of the Society of Fed-
eral Labor Relations Professionals, an arbitrator, Charles
Feigenbaum, commented on what he believed to be a
waste of the taxpayers’ money. Parties citing a case or
statute to arbitrators often fail to provide a copy of the
cited case or statute. This leads many arbitrators to travel
‘*downtown’’ and spend a billable day to find the mate-
rials. Help your budget by providing photocopies of the
precedent you cite.

The importance of stressing the facts of a case in

_ arbitration cannot be overstated. Quite a few arbitrators

are nonlawyers and share the general population’s nega-
tive attitude toward technical, *‘legalistic’® arguments.
At the same time, do not hold anything back. Present all
your meritorious claims, factual and legal, to the arbitra-
tor. Try to persuade the arbitrator to rule for you. If you
don’t win there, your chances of prevailing later are sta-
tistically poor.

Equal Employment Opportunity Law
Disparate Impact

In Walls v. City of Petersburg, 895 F.2d 188 (4th Cir.
1990), a black employee alleged that an employment
questionnaire had a disparate impact on blacks in viola-
tion of Title VII of the Civil Rights Act of 1964 and vio-
lated her constitutional right of privacy. Pursuant to a
reorganization, the city government office in which
Walls worked was transferred to the police department.
As part of the transfer, all employees to be assigned in
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the police department had to undergo a background .

check. The questionnaire for the background check
required disclosure of criminal records of family mem-
bers, homosexuality, marital history, and indebtedness.

Walls was terminated from her position when she refused

to complete the questionnaire.

Walls alleged disparate impact in that blacks were.
more likely to have adverse information in their
responses to the questionnaire and therefore were more
likely to receive unfavorable personnel actions as a result
of the information. The court found that she did not
establish a prima facie case of disparate impact. There
was no evidence to support Walls® speculation that
blacks would be subject disproportionately to adverse
action. Applying Watson v. Fort Worth Bank & Trust,
108 S. Ct. 2777 (1988), and Wards Cove Packing Co. v.
Atonio, 109 S. Ct. 2115 (1989), the court held that Walls
failed to show any causation between the alleged statisti-
cal disparity in the responses to the questionnaire and

adverse action against any employee. Speculation con-’

cerning potential for disparate impact is insufficient
proof.

Relying on Bowers v. Hardwick, 478 U.S. 186 (1986),
the court held that Walls had no right to keep information
about homosexuality private even though the relevance
of the information to Walls’ employment was uncertain.

Information concerning criminal and marital histories’

was freely available in public records, so Walls had no
reasonable expectation of privacy. Relying on Barry v.
City of New York, 712 F.2d 1554 (2d Cir. 1983), the court
held that although financial information is protected by a
right to privacy, because of Walls’ duties, the city had a
legitimate need for the information that outweighed
Walls' privacy interests.

Interest on Back Pay

. We reported earlier that the Department of Justice
Office of Legal Counsel had opined that agencies could
not award interest on back pay remedies provided pur-
suant to Title VII of the Civil Rights Act of 1964 and the
Age Discrimination in Employment Act. In February,
1990, EEOC requested the Attorney General to overturn
the opinion of the Office of Legal Counsel.

EEOC takes the position, as supported by Loeffler v.
Frank, 486 U.S. 549 (1988), that .it has always had
authority under Title VII to award interest, but could not
do so before the 1987 amendmerits to the Back Pay Act, 5
U.S.C. § 5596, because of the government’s general
immunity from interest and the lack of an express waiver
of that immunity. The Back Pay Act amendments con-'
stituted a broad waiver of immunity for any agency to
award interest on back pay found to be due under any
applicable law, rule, or regulation. Also, because EEOC
is an *‘appropriate authority’’ under the Bak:k Pay Act to

- determine unwarranted or unjustified personnel actions,

it can require payment of interest.

'DAJA-LE will keep you posted of any developments.

In the interim, installations should not pay interest on

awards for EEO complaints.

Civilian ‘Per;f»onnel Law

MSPB Declines to Review Affirmative Defense
of Discrimination in Removal based
on Revocation of Security Clearance .

MSPB joined 'two federal courts in applying the
Supreme Court opinion in Department of the Navy v.
Egan, 481 U.S. 518 (1988), to an appeal of a removal
resulting from a security clearance revocation where
appellant had raised Title VII defenses. The Army had
revoked the clearance because of appellant’s refusal to
undergo a psychiatric evaluation to resolve allegations
regarding questionable behavior patterns. In her appeal,
appellant had alleged that the revocation/removal con-
stituted illegal discrimination based on her sex, national
origin, and age and was a reprisal for prior complaints,
grievances, and whistleblowing. The board recognized
that it would have to evaluate the Army’s reasons for
revoking the clearance in order to decide appellant’s dis-
crimination claims, a review precluded by Egan. Its
review was thus limited to determining that appellant’s
position required a clearance; that it had been revoked,
that appellant had received minimal due process, and that
it was not feasible to reassign appellant to a position not
requiring a security clearance. The board reviewed the
feasibility of reassignment only because a local policy
required the installation to make every effort to reassign
an employee who loses a required security clearance.’
MSPB affirmed the initial decision sustaining ‘the
removal. Pangarova v. Army, 42 M.S.P.R. 319 (1989).

OPM Reconsideration of MSPB Decisions

*Under 5 U.S.C. § 7703(d), OPM may petition the
MSPB to reconsider a decision if the OPM Director
determines that MSPB misinterpreted a civil service law,
rule, or regulation and that the error will have a substan-
tial impact of civil service law. In Newman v. Lynch, 28
GERR 312, the Federal Circuit Court of Appeals held
that MPSB lacks authority to reject OPM reconsideration
petitions  on the grounds that the OPM director
improperly made such a determination. If the director
determines that an MSPB decision erred in the interpreta-
tion of civil service law and the error will have a substan-
tial impact,r MSPB must consider the substantive issues.

Whistleblowers

In its first decision 1nterpretmg the Whistleblower Pro-
tection Act of 1989, 103 Stat. 16 (1989), the MSPB has
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very broadly construed ;the . individual right of
action stay provisions. In Gergick v. GSA, - No.
SL12219050030S0030 (Feb. 28, 1990), the agency in-
vestigated possible misconduct by the employee that
included insubordination, slanderous and defamatory
comments about agency officials, and infringement .of
subordinate employees’ privacy rights. The record of the
investigation advised the.employee that the apparent mis-
conduct could result in disciplinary action. The employee
filed a complaint with the Office of Special Counsel
(OSC), alleging that the threatened’ disciplinary action
was in retaliation for whistleblowing, exercising appeal
or complaint nghts and refusal to obey unlawful orders.
OSC declined to seek corrective action because there was
insufficient evidence of a prohibited personnel practice.
The employee then sought relief from the MSPB.

The MSPB reversed its administrative Judge s dema]
of a stay of the threatened personnel action. Even though
no disciplinary action had been proposed, the board held
that the mention of possible discipline was a threatened
action within the meaning of 5§ U.S.C. § 2302(b)(8), as
modified by the Whistleblower Protection Act. The rec-
ord -demonstrated that there was a substantial likelihood
that the threatened action would constitute a personnel
action within the meaning of 5 C.F.R. § 1209.5(a). The

board defined **substantial’* as something of real worth

and importance, somethmg more than seeming, 1magery,
or illusive. Next, the MSPB found that there was a sub-
stantial likelihood that the employee could show that his
whistleblowing was a contributing factor in the threat-
ened personnel action. The board noted that the inves-
tigation specifically referred to the employee’s
complaints to OSC and the agency’s Inspector General.
Finally, the record showed that there was substantial like-
lihood that the qgericy ‘would not be able to present clear

and convincing evidence that it would have threatened to
take disciplinary action even in the absence of the
employee's whistleblowing activity. There was'no evi-
dence on the record to support the agency’s vague allega-
tions of misconduct. The MSPB granted a stay of the
threatened personnel action and asserted ]unsdxcuon over

v the mdmdual nght of acuon appeal R

Health Beneﬁts

Public Law 100 654, with lmplemcntmg guidance in
FPM ‘Letter 890-40, provides temporary continuation of
health benefits for former employees, children, and for-
mer spouses. Former employees involuntarily separated
qualify for temporary continuation unless they were sep-
arated for gross misconduct. Gross misconduct refers to a
flagrant and extreme transgression of law or established
rule of action for which an employee is separated and
concerning which a judicial or admmlstrauve finding of
gross mlsconduct has been made.

- Pursuant to the FPM letter, it is the employing offlce s
responsibility to'make an administrative determination of
gross'misconduct. Not all removals under adverse action
procedures would constitute gross miscoriduct. Also, the
gross misconduct must be the basis for the removal. If the
agency determines that an employee was involuntarily
separated for gross misconduct, it must provide due proc-
ess specified in the FPM letter to deny contmuauon of
benefits. :

,Labor counselors must be aware of and involved inv the
agency determination of gross misconduct. All:deter-
minations must be supported by the facts and applicable
law. A former employee may file civil actlon to challenge
a negauve determinatlon

Criminal Law Division Note
Criminal Law Division, OTJAG

Supreme Court—1989 Term, Part II

Colonel Francis A. Gilligan | .
Lieutenant Colonel Stephen D. Smith .. - .

In Baltimore City Department of Social Services v.
Bouknight' the Supreme Court held that the fifth amend-

ment privilege against self-incrimination could not be’

asserted to resist an order to produce a child when that

child had been placed in the care of its mother under the -

state’s *‘child in need of assistance’’ program. Justice

146 Crim. L. Rep. (BNA) 2096 (U.S. Feb. 20, 1990).
214, a1 2097.

. communication of control ..

O’ Connor, writing for a 7-2 majority, acknowledged that
producing the child could be incriminating as ‘‘implicit
. [that) might aid the State in
prosecuting’’2 the mother. Nevertheless, because the

- mother consented to certain responsibilities as a condi-

tion to having custody of the child, and because produc-
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tloh was “requlred as part of a noncnmlnal regulatory
regime,’*3 the maJority declined to permit the prmlege to
be invoked to re515t a productlon Order N o

Maunce M was an abused chtld hospitahzed when he
was three months old with a fractured femur. Adjudicated
a **child in need of nssistance,’* Maurice was placed in
the custody of his mother pursuant to a protective order.
The mother specifically agreed to the terms of the order.
Later, however, the mother breached the conditions ‘of
custody, failed to produce the child, refused to reveal the
location of the child, lied about the child's location, and
violated court orders to appear and produce the child at
hearings. Ultimately, the mother was imprisoned for con-
tempt until she either produced the child or. revealed his
location.# The issue presented was whether the contempt
brder’ violated the :mother’s fifth amendment pnv11ege
agamst self-mcnmmatlon Lt i

The Court first clanfled the nature of the protectton
provided by the privilege against self-incrimination. The
fifth amendment protects only *‘testimonial communica-
tions.'® Therefore, a claim of privilege cannot be predi-
cated upon: ‘‘incrimination that may result from' the

contents or pature of the thing demanded.’’S The- ptnv'- ,

ilege exists, however, with respect to . **implicit com-
munication(s]’ ¢ within the act of production.” The Court
noted that the mere existence of the privilege and the pos-

sibility. of ‘incrimination do not *‘justify invoking the -

privilege to resist production®” under all circumstances.$
Maurice's mother was prohibited from invoking the priv-

llege for two reasons: 1) she agreed to conditions on her

' custody. ‘and 2) productlon was “requlred as part of a
noncnmlnal regulatory reglme o9

These tWo reasons are not as dlstlnct as they may seem
at first blush. In undertaking to perform any regulated

activity, it is arguable that one *‘agrees*’ to record keep-

ing, production, and inspection as part of a public func-
tion.!® Under this theory, the mother’s submission to

31d.

4ld. at 2096-97.
SId. at 2097.
°ld,

condmons on custody would alone e sufficient to ovef-
come any clalm of prmlege. But hstmg ‘agreement’* as

' the first reason for precludmg the pnvtlege is mlsleadmj

The fact of the matter is that the existence of a vali
**noncriminal®® regulatory program is a condition prece-
dent 1o any claim ‘that ‘the pamclpant sacrifices any
aspect of the’ prlvrlege ‘Mere participation in the regu-
lated program or actlv:ty is insufficient to bar a claxm of ;
annlege ST e Ve

Justlce o Connor revtewed the Court, : requlremeuts
for a valld regulatory regime. F:rst, the program must
carry out a legmmate pubhc purpose. unrelated to the
prosecutonal enforcement of criminal laws 11" The
Court’s second criteria is that there must exlst g' "suffi-
cient™ . relatlonshlp between the govemmenllpubllc
admlmstratlve objective and the i mterest 1o be fulfilled by
requiring records and gaining access to the mfonnatlon
or material sought 12 Lastly, the Court requlres that the
disclosure/production requirements not be directed at a
group inherently suspected of ¢riminal activity.13-If the
program .at issue fulfills these requirements, even if dis-
closure can be said to involve testimonial incrimination,
then a claim of privilege will yield to the legitimate pub-
lic purpose’ served by the regulatory program. 4. ;1 v

" The Court found that the Maryland “child ln need of

assistance’’ program justlfied precludmg a clalm of priv-
1lege agamst productxon because of the. followmg factors:

‘the child’s *“care and safety became the particular object

of the State’s regulatory interests””; the program was a
**broadly directed, noncriminal regulatory regime’’;
enforcement was not sought against a *‘selective group
1nherently suspect of criminal actlvmes ; the enforce-
ment did not *‘focus almost excluswely on conduct
which was criminal®*; and production in most instances -
would not involve any incriminating testimonial ‘act.!s
Despite the fact that the state indicated that the child
might even be dead,!6 the Court concluded that efforts to
gain production of an abused child under these circum-

7The "verbal acts’* doctrine as developed in military practice extends the lpphcation of article 31, UCMJ, to conduct that is a “specch nnnlog “See

Dep't of Army, Pam, 27-22, Military Crimlnal Law Evidence, para. 24-2b(1)(b)8 (15 July 1987).

46 Crim, L Rep at 2097 » _ ) o
7 e

1004, (cltmg Shapu'o V. United States, 335 U.S. 1, 17-18 (1948)) ‘(quoting Wnlson v. United States, 221 U S 361. 381 (91n (recordkecplng
requlrement **not for lns private uses, but for the benefit of the pubhc, and for public Inspectlon .

1146 Crim L. Rep. at 2097 Military practitloncrs will recognize this as the **administrative purpose doctrine™ Imbedded in our rules on inspections
and inventories. Seé Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 313 [hereinafter MCM, 1984, lnd Mil. R. Evid., respectlvely]

1246 Crim. L. Rep at 2097 (quoting Shapiro v. United Siates, 335 U. S 1, 32 (1948)).

1346 Crim. L. Rep. at 2098.

14**California v. Byers, 402 U.S. 424 (1971), eonfirms that the nbihty 1o invoke the privilege may be greatly dlmlnlshed when lnvocntlon would ,
interfere with the effective operation of & generally cppllcable, civil regulatory requirement.’* 46 Crim. L.  Rep. at 2098.’ :

13]d. at 2097-98.
1S1d. at 2097, 2099 (Marshall, J., dissenting).
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‘conduéi] ..

stances Were nOt pnmanly aimed at gaining ‘some testi-
fronial ‘element of the act of productron .The- mother,
therefore, could not avall herself of a clarm of pmnlege
o defeat producuon :

It ls srgmficant that Just:ce 0 Connor s opuuon speclf-
1cally reserved the questlon of what use, could be made of
the commumcatlvc aspects ‘of compel]ed productlon ¥
This is the only part of the majority opinion with which
Justrcc Marshall evrdenced any agreement 18 and the res-
ervation inay have been necéssary to’ obtain’ a ¢lear
majority undér the facts of this case. The person ‘who
asserts the’ prlvr]ege, but nonetheless COmplles with the
requtred productron, may be protected at a subsequent
prosecutlon The majonty optmon suggests that regula-
tory programs ‘may contarn ‘attractive and apparently
practical" 19 subsequent use llmltatlons In any event, the
fifth amendment 1tsclf may impose a bar to subsequent
use wrthOut any statutory basis.

Because article 31, Unlform Code of Mllltary Justlce

(UCMY), **parallels*’ the constitutional privilege against -

self-incrimination,2° the holding of Bouknight is applica-
ble to- military practice. The first significant parallel is
the scope of coverage: *‘The pnvrlegcs against’ self-
incrimination provided by the Fifth Amendment to the
Constitution of the United States and Article 31 are appli-
cable only to evidence of a testlmonlal or communicative
nature.*21 Sécond; testimonial or communicative aspects
of some actions may fall within the coverage of article
31, UCMJ.2 Finally, article 31 protectrons acéorded to
those who participate in regu]atory programs which com-
pel productlon of documents, information, or other mate-
rials are the same as those provuled under the fifth
amendment ' :

Military programs or. reglmes that have mandatory pro-
duction as-an element fall into‘ one of, two categories:

"’ld at 2099

1) those in which the item or information sought is held
in a representative capaclty, and 2) those in° which one
holds the information in'a personal capacity. In the for-
mer. category,.as a matter. of cage law ‘the privilege
against self—mcnmmatlon does not protect the individual
from a valid regime’ s requtrement to produce records or
wntmgs “controlled ,in a representatlve capacity.23 It
would also follow that there would be no subsequent use
limitation when records were held in a representative
capacity. In the latter category, counsel and military
judges should be guldecl by the analys1s set forth by Jus-
tice O‘Connor 2

Fhe most recent rmlrtary litigation on compelled pro-
duction in an individual capacity involves the ration con-
trol system . requirement - to demonstrate proper
disposition of controlled items—the so-called **show and
tell”’ requirement. In United States v. Williams?5 a major-
ity of the Court of Military Appeals held that United
States Forces Korea Regulanon 27-5 was “*not uncon-
stitutional per se and does not compel disclosures in vio-
lation of the Fifth Amendment or Article 31."26
Adopting as «correct the. analysrs of the ‘Armmy Court of
Mxllta.ry Review,27. the _majority expressed concern,
however, that both productlon and nonproduction could
bave mcnmmatory implications, In his dissent, the Chief
Judge echoed this. concern and added that, as admin-
istered, the regulatory program is unconstitutional 28 The
Chief Judge also pointed out ‘that Baukmght which was
pending before the Supreme Court at the time the Court
of Military Appeals wrote its decision in Williams, could

‘provide further gurdance with. respect to- compelled

productlon 29

The lawfulness of ‘regulavtor)" production schemes that
carry out a program of public interest or concern seems
settled. Where the program’s primary purpose is admin-

"Id at 2102 (Malshall J. dlssenling) ( ‘I take some comfort in the Court’s reoogmuon that thc State may be prohlbrted from usmg any [tcsumomal

.in subscquent criminal proceedings.™").

191d. at 2099 (quoting Marchetti v. United States, 390 U.S. 39, 58-59 (1968)).
2United States v. Armstrong, 9 M.J. 374, 383 (C.M.A. 1980). See also United States v. Lloyd, 10 M.J. 172 (C.M.A, 1981).

21MiL. R. Evid. 301(a).

- RSee, e. 8 Umted States v. Corson. 39CM. R 34 (CM. A 1968).

EERET U

D See Mil. R. Evtd 301(a) enalysls, app. 22 at A22 5; Umted States v, Sellcrs. ,12 C M.A. 262 30 C M.R. 262 (1961) Whlle lh|s rule is largely one
of casc law, it may also be viewed as an issue of standing. See Mil..R. Evid. 301(b)(l) coh :

24For a discussion of govcmment required record kecping and mandatory productlon, see E. lmwmkelncd P. Giannelli, F. Gilligan and F Ledcrer,
Courtroom Cnminal Evidence § 1728 (1987 and Supp. 1989) [hcremaftcr lmwmkelned]

2329 M.J. 112 (C.M.A. 1989).
mId at 113.

2 United States v. Wllltams. 27 M I 710, 717-18 (A C M R 1988) The Anny court used lhrec cntens to assess lhe lawfulnes ot‘ the compulsory
production requirement: 1) whether the requirement exists in a noncriminal, regulatory area; 2) whether the requirement focuses on a select, suspect
group; and 3) whether the requirement would force an individual 1o provide a srgmfica‘nt piece of evidence establishing his own guilt.

®29'M ], at 121. See also Umted States v Lee, 25 M.J. 457 (C M A. l988)

2"29 M.J. at 121 n*.
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istrative and the program is neither designed nor imple-

mented to target a group or individual suspected. of crimi<

nal activity, then production that furthers the legitimate

purposes of the regulatory program may be compelled. A
claim of privilege under either the fifth amendment or

article 31, UCMIJ, will not prevent production or sanc:
tions to compel ' production. It :remains to: be ‘seen,

however, whether the testimonial aspécts of such produc-

tion may be used by the prosecution for any purp0se ata
subsequent criminal proceedmg R

In Maryland v. Buie” the Court authonzed "protee-
tive sweeps’’ incident to a warranted arrest. It defined a
**protective sweep”’ as *‘a quick and limited search of &
premises, incident to arrest ... to protect: the safety. of
police officers or others. It is narrowiy confined to a cur-

sory visual inspection of those places in which a personv :
mxght be hldmg **31 . The Court heid S e S

‘thatas an 1nc1dent 1o the arrest the officers could as
a precautionary matter and without probable cause
" or reasonable suspicion, look in closets and other N
spaces 1mmedlately adjommg the place of arrest.‘\,

. launched.  Beyond that, however, we hold there

must be articulable facts which, taken together with

the rational inferences from those facts, would war—
' rant a reasonably prudent officer in believing that

the area to be swept harbors an individual posmg a .

'_ danger to those on the arrest scene. 2

On February 3, 1986 two armed men, one wearmg a
red running suit, entered a restaurant and committed a
robbery. The same day the police obtained an arrest war-
rant for Buie and an accomplice. On February Sth, before

executmg the warrant at Buie’s home, they called to see.

if he was present. Learning of his presence, six of seven
officers proceeded to his house. Once inside, the officers

farined out through the first and second floors. Officer

Rozar announced he would *‘freeze’* the basement so
that no one would come up and surprise the officers.

3046 Crim. L. Rep. (BNA) 2132 (U.S. Feb. 28, 1990).

31]d. There is a question pendmg as to who is the subject oi‘ the danger. Fitst, the Court said that e pmteeuve meep must be neeesury w proteet tbe N i -
**police officers and others.'” 1d. At another polrit; the Court focuséd on the danger 't those on the arrest scene. Id. ut 2134 Iusnee SIeVens uid thnt NIRRT

‘otdering anyone down there to come. up. Eventunliy tlle L
.defendant emerged from the basement, He was arrested, : -
‘searched, and handcuffed. Thereafter, another detective . ..
entered the basement to see if anyone was. there. He:'

- noticed a red running suit in plain view on a stack of
clothing ‘and ‘seized it. Rozar. testified that he did not. -

think he was in danger. The officer. who entered the base:

ment recogmzed that he could have. reasonabjy iooked n "  |
the already open basement to ensure that no one. f"“t?Wed T

_Buie to the stau'well to interfere w1th the arrest.

 The Supreme Court re_|eeted the standard of the State :
Court of Appeals that a protective sweep is permissible N
" when_ the proseeunon establishes probable cause to. -
belicve that **a serious and demonstrable potentiailty t‘or"_ T
' danger” exists.? The Court also rejected a general rea-
sonableness balancmg tst before a protective sWeep may SRR

bemade'-“ , o

Buie presents. . number of interesting issues with'
-.rtspect to military practice under the Mnhtary Rules of
- Evidence. These issues begin with the very basic ques-’

" from which an attack could be - immedi ately " ‘tion of whether Bule’s protective sweep rule appliesto -~ ..

the military through the Military Rules of Evidence.

‘Because the Military Rules of Evidence are silentonthe .. -
~ lawfulness of protective sweeps, the *‘catch all*’ provi- . ]
sion of. Mlhtary Rule of Evidence 314(k)35 will embrace = -
the protective sweep. Bulie elearly provides. that the pro- - . ER
tective sweep, based on a standard of reasonable suspii
- ¢ion, is lawful under the. Constitution. In addition, the =
protective sweep is a “‘search of a type not otherwise
‘included in [Military Rule of Evidence 314] and not = . -
- requiring probable cause under {Military Rule of Evi- e
',_dence] 315.%*36 - Therefore, this reasonable search, mot
requiring probable cause, meets the criteria of Mlhtaty':‘ e

Rule of Ev;dence 314(k) and is apphcable to the mihtary
The second respect in which Buie is important to military

counsél involves the scope of searches . incident -
10 apprehension under . Military Rule of Evidenee ..~~~
-314(g)(2).>7 Noting that protective sweeps were. dlss, Ciwt

With his pistol drawn he shouted into the basement * “tinctly’ “different from the conduet” quesuoned in'; ERR

the protective sweep may be made 10 reduce the danger to the poiiee officers themselves . at 2135

32]d. at 2134. I WL PR

331d. at 2133 (citing State v. Buic, 314 Md. 151, 165-66, Ss’o‘A.‘zd 7‘9,‘ ié(iesa».

3446 Crnm L. Rep. at 2133,

35Mil. R. Evid. 314(k) provides, **A searchof a type not otherwise included in this rule and not requiring probabie cause nnder Mli R Evid. 315 may i KA

be conducted when permissible under the Consututlon of the Unlted Sutes IS dpphed to members of lhe mned forces

i . MERRE PR

36Mil. R. Evid. 314(k)

B

37Mil. R. Evid. 314(3)(2) provides, “*A seareh may be eondueted for weapons or desu-uctible ewdenee in the area Wilhin the immedmte conu'ol of ;
petson who has been apprehended. The area within the person’s *immediate control is the arca which indmdual searehing eouid teasonnbly believe
that the person apprehended could reach with a sudden movement to obtain such propenty; ...”* ‘ . ! ar :
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Chimel,?3 the’ Court :indicated :that- t“closets’ and ‘other
spaces immediately -adjoining : the ‘place, of :arrest from
which an uttack could be immniediately launched'’:were
subject ta search by arresting officers without-**probable
éause or reasonable suspicion.’*¥ Such a searchi$ a per-
missible !“in¢ident’’: of ‘arrest and a lawful **precaution-
ary*" measure 4¢ Whether ‘this new :*tincident’* of arrest
appliés to the military-depends-on the answers to several
questions: 1) Did the Court-establish a new:type of lawful
search within‘the **attack area’*? 2) Did the Court merely
expand the permissible scope of a search incident to
arrest? 3) Is ddoption of the-**attack aréa search pre-
cluded by the Military Rules of Evidenée? 4) Should the
geneéral coﬂstitutlona.l call’ for reasonableness ’ permit
: adoﬁtion of the “‘attack area®” ‘search, dcspltc speclfic
rulcs withm thc Mlhtary Rules of Ev1dcncc T
R
' If one views the “attack area’ as a gcographlcal
expansion of Chimel beyond the area from which the
afrestee mightgrab a weapon or destructible ‘evidence,
then this expahsion may not apply to the military, absent
exigent - circumstanices.  Military - ‘Rule of Evidence
. 314(g)(2) establishes the ‘scope- of ‘searches  incident to
apprehension, ‘limiting ‘the -area’ to :that’ in- which the
apprehendee ‘could  reach with' a ‘sudden. movement to
obtain a Weapon or destructible evidence. Because of the
specific definition: in' Military ‘Rule . of  Evidence
314(g)(2), the *'attack area’" recognized-in Buie may be
beyond the scope of Military Rule of Evidence 314(g)(2).
Ot the other hand, if the “‘attack area’’ search is a sepa-
ratc, lawful,. less' than probable cause search, then
**attack area”’ searches; like protective sweéeps, would be
lawful in military ; practlcc by virtue of Mlhtary Rulc of
Evndencc 314(k). :

Thls problem calls mto qu&snon the value of codlfymg
**constitutional, rules”” as set forth in section I of the

Mlhtary Rules of Evidence. Normal rules of statutory
construction prov1de that-the highest source authority -
will be paramount.unless a lower source creates rules that
are constitutjonal and provndc greater rights for the mdl-

vidual. As applied to the Military Rules of Evidence, if a
section III search rule is more restrictive of government
conduct -than’ Supreme " Court ‘constitutional - interpreta-
tion, then the military ‘should be.bound by. the more
restrictive, - constitutional, subordinate: rule. It follows
then that military trial and appellate courts should not be
free to ignore the Military Rules of Evidence and adopt
reasonableness as the ! standard - for :assessing fourth
amendment conduct..: o0 0 o »

Dcsplte the foregoing general rules of mtcrprctatlon
this debate ‘over the impact of the section II rules
remains unresolved. Shortly after the Military Rules of
Evidence were cffccnve, the Navy-Mannc Corps4! and
the - Air Force42. ‘courts of .military ‘review came to
opposite conclusions with respect to'the force and effect
of:the rules of evidence. The Air Force court determined
that it was not free to ignore specific Military Rules of
Evidence and adopt broader, more flexible interpreta-
tions.43 The Navy-Marine Corps court, on the other hand,
concluded ‘that broader constltunonal rules could be
applled to mllltary practice, despite’ s:lence or spec1f1c
restrictive Mllltary Rulcs of Evidence. “

- It is probably falr to say that since the cffecuve daté of
the ‘Military ‘Rules of Evidence, the Court of Military
Appeals has not felt constrained by -the ‘constitutional
rules of evidence. In fact, some cases dealing with the
fourth amendment slmply gloss over or ignore the lan-
guage contained within a Military Rule of Evidence,s
implicitly following the Navy-Marine Corps Court of

'Mllltary Review's logic. For cxamplc in adopting the

“totality of the circumstances™ test for determining
probable cause,4¢ the Court of Military Appeals did not

~ discuss the fact that the “*two-pronged®” test47 was spe-
' clflcally embodied in Military Rule of Evidence 315(g)

by Executive order.4® That the drafters of the Military
Rules of Evidence are not completely comfortable with
the approach adopted by the Court of Military Appeals
and the Navy-Marine Corps Court of -Military Review is
cv1denced by the fact that the section III rules have been

35Chimel v. California, 395 U.S. 7_.')2 (1969), ig:volvcd conduct that the Court refers to as a *‘top-to-bottom** search. 46 Crim. L. Rep. at 2134-35.

»1d. at 2134,

w0y,

+1United States v. Postle, 20 M.J. 632 (N.M.CMR. 1983).
42United States v. Johnson, 21 M.J. 553 (A.F.C.M.R. 1985).
31d, at 556.

4420 M.J. at 64247,

43See, e.g., United States v. Middleton, 10 M.J. 123 (C.M.A. 1981); United States v. Stuckey, 10 M. J. 347 (C.M.A. 1981); United States v. Acosta,
11 M.J. 307 (C.M.A. 1981); United States v. Bunkley, 12 M.J. 240 (C.M.A. 1982); United States v. Morrison, 12 M.J. 272 (C.M.A. 1982); United
States v. Kozak, 12 M.J. 389 (C. M.A. 1982); Umted States v. Brown, 12 M.J. 420 (C. M.A. 1982); United States v. Allcync, 13 M.J. 331 (C.M.A.
1982); Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983); United States v. Dulus, 16 M.J. 324 (C.M.A. 1983).

4s]llinois v. Gates, 462 U.S. 213 (1983).

47See Aguilar v. Texas, 378 U.S. 108 (1964); Spinclli v. United States, 393 U.S. 410 (1969).

48 United States v. Tipton, 16 M.J. 283 (C.M.A. 1983). ..
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changed periodically to-adopt new court mterpretatxons
and types of searches.4®: -~~~ -t AT

While a full analysm of. the w15dorn of codified consti-
tutional rules is beyond the scope of this article, Buie's

holdings highlight the problems 'of specific rules.

Because we are now beyond the point of deciding
whether we will have codified rules of criminal proce-
dure, the unambiguous and constitutional Military Rules
of Evidence should be followed. As such, it remains to be
seen whether the ‘‘attack area’ * search is merely an
expansion of Chtmel beyond the scope of Military Rule
of Ev1dence 3 14(g)(2) or whether *‘attack area”’ searches
are a separate, reasonable search app]lcable to military
practice through the **catch all" of Military Rule of Evi-
dence 314(k) '

In Buie: the Court upheld a protective sweep in the
arrestee’s home following a warranted atrest. There are
many variables to this factual scenario. 1) warranted ar-
rest outside. of the arrestee’s- premises; 2) warranted
arrest outside a third .party’s premises; 3) warrantless
arrest outside an arrestee’s premises; 4) warrantless

protective sweeps’ in scendrios three through six'without
preexlstmg exlgent circumstances would create; the in-
centive for the police to avoid Payton v. New Yorks° and
Stegald v. United States.$) These cases are based on the
fundamental pnnc:ple that, absent exlgent c1rcumstances,
there is a preference for warranted arrests. Buie should
apply to permit protective sweeps based upon reasonable
suspicion’ in-scenarios one and two, but the courts. are
split on how to handle the ploys used by the pohee to
entice the suspects to exit thelr homies.52 1 , ‘

The .Court did not state ‘what fac_tors would constitute
reasonable suspicion.: Some factors to be considered are
whether the location ‘was a major narcotics distribution
point,33 evidence :of - other participants, movements
heard in other portions of the house,?3 where the sweep
takes place (e.g., rural area versus city), and when it fakes
place (night versus day);56 The last factor to be consid-
ered is whether the house had been under surveillance for
a’ perlod of tnme and who was seen entermg ‘the house 57

by

Fmally, Buie has no 1rnpact on.the ex1gent circum-

arrest outside a third party's premises; 5) warrantless
arrest at arrestee’s premises when the accused has been
tricked to come outside; and 6) warranttess arrest at third
party’s premises when the accused: has been m«:ked to
come outside. -~ - - . ;

stances8 and hot pursuit doctrines.5? Nor does it change
the rules concerning what is seen in plain view®° before
the arrest-or when an arrestee seeks to obtain wearing
apparel-or a change of clothing.5! If there is a question as
to the geographica‘l'limits police officers should secure
the premises, that is, hold it in a status quo 62 rather than
nskmg an illegal search. : - -

i [

Assume there is reasonable susplolon to penmt a pro-
tectlve sweep in all sxx factual srtuataons Te perrmt

Pl ,
: » LI

49For example, note the following rules of evidence, each of which is a change or an addition to section III of the Military Rules of Evidence, as
originally presctibed in Executive Order 12198, 12 March 1980: Mil. R. Evid. 304 (b)(2) (C2, 15 May 1986), and Mil. R. Evid. 311(b)(2) (C2, 15 May
1986) (adopting the inevitable discovery exception to the exclusionary rule set forth in Nix v. Williams, 467 U.S. 431 (1984), and United States v.
Kozak, 12 M.J. 389 (C.M.A. 1983)); Mil. R. Evid. 304(h)(4) (C3, 1 June 1987) (clarifying the lawfulness of an order to produce bodily fluids in
accordance with Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983)); Mil. R. Evid. 313(b) (changed by the 1984 Manual for Courts-Martial to eliminate
a structured méthodology for contraband inspections in accordance with United States v. Middleton, 10 M. 5. 123 (CM.A. '1981)); Mil. R: Evid.
314(f)(3) (added in the 1984 Manual for Courts-Martial to permit examinations of the passenger compartmient of an ‘automobile on less than probable
cause in accordance with Michigan v, Long, 463 U.S. 1032 (1983)); Mil. R. Evid. 314(g)(2) (amended by the 1984 Manual for Courts-Martial 1o
include the passenger compartment of automobiles within the scope of searches incident to apprehension in accordance with New York v, Belton, 453
U.S. 454 (1981)); Mil. R. Evid. 315(0(2) (amended by the 1984 Manual for Courts- Martial toadopt the totality of circumstances test for determining
probable cause in accordance with 1llinois v. Gates, 462 U.S. 213 (1983)), and Mil. R. Evid. 316(d)(5) (added by the 1984 Manual for Courts—Martlal
to permit détention of property on less than probable cause in accordance with United States v. Place, 462 U.S, 696 (1983)). = . R

50445 U.S. 573 (1980).
51451 U.s. 244 (1981)

szCompare United States v. Hoyos, 892 F. 2d 1387 (91h C|r 1989) (after warranled arresl oulslde of premlses, protecuve sweep permlssnble when
arrestees sought 1o alert others in the house and other accomplices were unaccounted for); United States v. Merritt, 882 F.2d 916 (5th Cir. 1989)
(warranled arrest outside motel room, protective scarch of motel room rented by defendants known to carry weapons held to be permissible) with
United States v. Curzi, 867 F.2d 36 (st Cir. 1989) ¢ploy used to get suspect to open door lhereby allowmg warrantless arrests protectlve sweep of
premises held illegal). : . : SN

33See, e.g., United States v, Broomfield, 336 F. Supp. 179 (E.D. Mich 1972).
54See, e.g., United States v. Williams, ___ F.2d __ (8th Cir. Feb 8, 1990).
555ee, e.g., People v. Mack, 27 Cal. 3d 145, 165 Cal. Rep. 113, 611 P.2d 454 (1980); State v. Ranker, 343 So. 2d 189 (La. 1977), .
*SFor a general discussion of l‘aetors that may be used to wtabllsh or negate rensonable susplclon, see lmwmkelrled supra note 24 at § 2005
5’Cf Umted Slatesv Curzn, 867 F2d 36 (1st Cir. 1989) L R SN SR O
38Imwinkelried, supra note 24, at § 20452. .. . : Tert R AT ooy '

591d. §§ 2024-2026. B o o SR

co1d. § 2053.

Stld. § 2022. N R ERUER

62]d. §§ 1812, 2023. ’ Lo S oot
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In United States v. Verdugo-Urquidezs3 the Supreme
Court, per Chief Justice Rehnquist, held that the watrant-
less searches of an alien’s residences in Mexico by
United States law enforcement authorities while the alien
was in custody in the United States did not trigger the
fourth amendment. L

The fourth amendment provides *‘[t]he right. of  the
people to be secure in their persons, houses, paper and
effects, against unreasonable searches and seizures, shall
not be violated.”” Who are protected persons? The major-
ity in United States v. Verdugo-Urquidez indicated that
the term °‘the people’” is a term of art and *‘refers to a
class of persons who are part of a national community. or
who have otherwise developed sufficient connection with
this country to be considered part of that community.’*¢4

In a curious concurring opinion, Justice Kennedy indi-
cated that he agreed that no violation of the fourth
amendment occurred. He could not, however, place **any
weight on the reference to ‘the people’ in the Fourth
Amendment as a source of restricting its protections.’*6
Rather than restricting the fourth amendment protection,
it may be language used to *‘underscore the importance"’
of the fourth amendment right.6 To apply the fourth
amendment warrant clause in this case would be
**impractical and anomalous.*’67 The absence of local
judges to review probable cause, the uncertainty ‘sur-
rounding what search/privacy rules apply in Mexico, and
our international obligations justify departure from the
warrant clause. S

The Court did not preclude a violation of due process
in the future, nor did the Court indicate what might be
required under our treaty agreements or what protections
under the fourth amendment an alien might have in
prison.®® This case was argued in November and decided
nearly two months after Operation Just Cause in Panama;
as a result there is language in the opinion by Chief
Justice Rehnquist aimed at the Noriega case:.

The United States frequently employs armed
forces outside this country — over 200 times in our
history — for the protection of American citizens

AR

, or national security. Congressional Research Serv- .
ice, Instances of Use of United States Armed
Forces Abroad, 1798-1983 (E. Collier ed. 1983).
* Application of the Fourth Amendment to those cir-
cumstances could significantly distupt the ability of
the political branches to respond to foreign situa-
' tions involving our national interest. Were respond-
_ent to prevail, aliens with no attachment to this
_country might well bring actions for damages to
" remedy claimed violations of the Fourth Amend-
" ment in foreign countries or in international waters.

' Situations  threatening to important American
interests may arise halfway around the globe, situa-
tions which in the view of the political branches of
our Government require an American response with
-armed - force. If there are to be restrictions on
-searches and seizures which occur incident to such
American action, they must be imposed by the
-political branches through diplomatic understand-
- ing, treaty, orlegislation.6?

.- Justice Stevens, concurring, stated, *‘I do not believe
that the Warrant Clause has any application to searches
of noncitizens’ homes in foreign jurisdictions because
American magistrates have no power to authorize such
searches.”’79 He also indicated that the historical discus-
sion was simply irrelevant to the discussion on whether
*‘an alien lawfully within the sovereign territory of the
United States is entitled to the protection of our laws. Nor
is comment on illegal aliens’ entitlement to the protec-
tions of the fourth amendment necessary to resolve this
case.”"71

The dissent pointed out that the Court has not clarified
what is a sufficient connection to grant protections to

~ aliens. The Court **hinted’" that the alien must be **vol-

untarily®’ in the United States and accept *‘societal obli-
gations.”’72 The majority implied that if the alien’s house
was searched in the United States there would be fourth
amendment protection.”?

€346 Crim. L. Rep. (BNA) 2136 (U.S. Feb. 28, 1990) (Rehnquist, C.J., joined by White, O’Connor, Scalia and Kennedy, JJ.). Justice Kennedy wrote a
separate concurring opinfon. /d. at 2141. Stevens, J, concurring in judgment. /d. Brennan and Marshall, JJ., dissenting. Id. at 2142. Blackmun, 1.,
dissenting. Id. at 2146. -

641d. at 2138, Justice Brennan, dissenting, states the majority **holds that respondent is not protected by the Fourth Amendment because he is not one
of the ‘people.’ Indeed, the majority's analysis implies that a foreign national who had ‘developed sufficient connection with this country to be
considered part of [our] community® would be protected by the Fourth Amendment regardless of the location of the search.”” Id. at 2143 n.7.

SS1d. at 2141, '
ssld.
S7Id. at 2142. Justices Stevens and Blackmun agreed that the warrant clause Is inapplicable outside of the United States.

S81d. at 2140. **The extent to which respondent might claim the protection of the Fourth Amendment, if the duration of his stay in the United States
were to be prolonged — by a prison sentence, for example — we need not decide.”

S?1d. at 2140-41.
07d.

.

72]d. at 2143.
.
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The dissent also indicated that the *‘majority’s dooms-
day scenario’’ of applying the fourth amendment to the
United States Armed Forces when conducting a military
mission is *‘fanciful.”’7* Under these circumstances the
dissent indicated that the emergency doctrine, or doctrine
of exigent circumstances would apply.”> Justice Brennan
indicated that he does not agree with Justices Blackmun
and Stevens, who believe that the warrant clause is not
applicable overseas.”s The dissent agreed that this may
be true as a matter of international law, but cited the
Army regulations that require warrants for wiretaps over-
seas.”? None of the Justices cited the procedures in the
Military Rules of Evidence for carrying out search war-
rants or search authorizations in foreign countries. The
experience of the Army overseas has been that it is not
impossible to have search warrants and search authoriza-
tions subsequently executed with the cooperation of the
host country.

Justice Blackmun, dissenting, agreed with Justice Ken-
nedy and with some of the language from Justice Bren-
nan that when a foreign national is held accountable for a
violation of U.S. criminal law, he or she is entitled to
fourth amendment protections under the reasonableness
clause.”® Justice Blackmun indicated that he would
remand the case for a determination of whether the
search was based upon probable cause, a critical element
.of reasonableness.?

In Butler v. McKellar®® the Court held that because
Arizona v. Roberson8! was not a new rule, it was inappli-
cable to cases on collateral review. The Court went on to
indicate that Roberson is a prophylactic rule only tangen-
tially related to the truthfinding process. ;

Death penalty cases are often based on specific statu-
tory schemes or sentencing instructions and thus provide
minimal direct guidance unless the military death penalty
scheme suffers from the same defect. In McKoy v. North
Carolina®? the Court reversed a death sentence because a
**unanimity requirement violates the Constitution by pre-
venting the sentencer from considering all mitigating evi-
dence.’’®3 The state sentencing “scheme required the

741d. at 2145.
31d.
761,

-

jurors to answer four issues sequentially: 1) Did they
unanimously, find, beyond a reasonable doubt, -one .or
more enumerated aggravating cxrcumstances" If yes, then
2) Did they unanimously find, by a preponderance of the
evidence, one or. more enumerated mmgatmg circum-
stances? If yes, then, 3) Did they unammously find,
beyond a reasonable doubt, that the mitigating circum-
stance[s] found by them is {are] insufficient to out-weigh
the aggravating circumstance[s] they found? If so, then,
4) Did they unanimously find, beyond a reasonable
doubt, that the aggravating ;circumstance(s] -found by
them is {are] sufficiently substantial to call for the death
penalty when considered with the, mmgatmg circum-
stance[s] found by them?84 . . . g

' Iustlce Marshall who belleves the death penalty is
cruel and unusual under all circumstances, found that this
case was controlled by .the Court’s decision in Mills v.
Maryland.85 A capital sentencing scheme that prevents
even an individual juror from considering any or all miti-
gating evldence is unconstitutional. The majority in
McKoy concluded that under the North Carolina scheme,
jurors could reasonably conclude that they were pre-
cluded from considering any mltlgaﬁng evidence not
found to exist by all twelve jurors.86 The fact that una-
nimity was required for aggravaung circumstances as
well as for mitigating cu'cumstances did not save the

North Carolma scheme.87
"

The death penalty scheme set forth in Rule for Courts-

Martial 1004 does not suffer from the same defect as

addressed in McKoy. After finding the existence of a spe-
cific aggravating factor unammously and beyond a rea-
sonable doubt 88 **[a]ll members [must] concur that any
extenuating or mitigating circumstances are substanttally
outWelghed"' by aggravatmg circumstances.8® There is
no limitation on what éxtenuating or mitigating ‘circum-
stances may be considered by any court member. In fact,
the very philosophy of the military capital sentencing
scheme — **broad latitude to present evidence in extenu-
ation and mitigation’'90—encourages admission and con-
sideration of all mitigating evidence.

771d. at 2146 n. 14 (cmng Army Reg 190-53 lnlerceptlon of ere and Oral Communications for Law Enforcement Purposes, para 2-2(b) (3 Nov

1986)).

%14, at 2147.

14, ;

%046 Crim. L. Rep. (BNA) 2165 (U.S. Mar. 5, 1990).

Vo

81486 U.S. 675 (1988) (invocation of the right to counsel with respect to one offense precludes furlher govemment mmated mterrogatlon, even about

another offense).

8246 Crim. L. Rep. (BNA) 2182 (U.S. Mar. 5, 1990)
83]d. at 2183.

Befd.

85Mills v. Maryland, 486 U.S. 367 (1989).

8646 Crim L. Rep. at 2185.

8714,

83MCM, 1984, Rule for Courts-Martial 1004(b)(7) and (c) [hereinafter R.C.M. 1004(b)(7)].

89R.C.M. 1004(b)(4)(C).
SOR.C.M. 1004(b)(3).
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 Enlisted Update

' Sergeant Major Carlo Roquemore

Experience

Introduction

~ This article addresses the subject of experience. You
may recall that in an earlier article T mentloned “experl-
ence’” as one of the components of career progression.
One of the many definitions Webster gives for *‘experi-
ence’’ is, **Activity that includes training, observation of
practice, and participation ...."" I can best identify with
that particular definition of *‘*experience.””

All of us come to the Regiment with some degree of
experience. It may not have been related to legal and
administrative matters, but much of it revolved around
schooling, interaction with people and their attitudes and
personalities, and many other related life experiences.

Those experiences assisted us in developing some very

basic skills, in terms of life’s expectations.

By merging that prior experience with what the Army
offers, we often find that we develop rather quickly and
enhance those many basic skills learned earlier. A young,
energetic person enters the military and is exposed rather
quickly to people from many different geographical loca-
tions and cultural backgrounds. This sometimes results in
apprehension. © **Acclimation’® and ‘‘congeniality®’
become the order of business for a smooth transition in a
different environment. You complete basic training and
shortly thereafter you find yourself in a rather demanding
advanced individual training course. Remember the
Legal Specialist Course conducted at Fort Benjamin Har-
rison, IN? As most will agree, the 71D AIT course is very
demanding. Immediately, one must give undivided atten-
tion to the many meticulous details involved with the
legal and administrative subject matters. You are con-
stantly reminded that you are involved with a course of
study’ that allows very little room for mistakes. You are
told that you will become part of -a team. that will assist
commanders and others in making very important deci-
sions about the lives of soldiers and other individuals.
These decisions may well have llfe long impact. Pretty
heavy stuff!

Solely from that point of view, adhering to our adopted
definition of ‘‘experience,’” we must endeavor to get the
best experiences available. We must hold ourselves and
leaders accountable for those experiences. People rely on
our services and deserve and desire the best we have to
offer.

—Prepafation' and training for $QT and CTT is impor-
tant.

'—Understanding and being the total soldier is
important.

—Understandmg specialty tasks and standards is
lmportant

—Seeking challenging and varied assignments is
important.

—Knowing and understanding NCOES for career
progression is important.

—Seeking professional development beyond normal
duty hours is important.

In essence, being the best we can possibly be is impor-
tant. The Ammy affords each of us an opportunity to work
in that type of environment. It is an environment where
‘‘professionalism’* is a resounding theme throughout
one’s military career.

After having completed the initial entry training, we
embark on an exciting experience. For many 71D’s, the
initial assignment was to a battalion as a legal specialist.
Remember the apprehension involved with tackling the
many demanding tasks found at the battalion? My God!
Wasn’t that frightening? Many of us had no idea what to
expect. But many of us had one important theme in mind:
*Be All You Can Be.”” By combining experiences with
those learned thus far in the military, we were able to
ease many real and perceived moments of tension and
apprehension. We discover who our assigned leaders are
at the unit and duty assignment level; who has respon-
sibility for sustained training; and what the tasks and
standards are across the board. Soldiers must always
understand the tasks and standards in order to accomplish
the assigned mission. If not, confusion, wasted energy,
and boredom results. That being the case, leaders have
failed and we have set soldiers up for failure. Nothing
could be more tragic for a young, conscientious, aspiring
soldier.

Many of us were surprised to learn that we are soldiers
with a particular specialty, that being a legal specialist
was an aspect of soldiering, and that we are expected to
soldier within the total context of soldiering. Remember
common task training and testing? By combining skill
qualification training with common task training and then
helping to resolve real life legal problems for the com-
mand and others, we learned in short order that we gained
a great deal of experience. Later, we also learned to
develop a strong sense of confidence in ourselves and to
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apply our skills. At this point, we should endeavor to
enhance our skills by attending and participating “in
courses of study, both resident and nonresident.

As a legal specialist/NCO, court reporter, three of ¢ our
most important resources are our ability to speak write,
and read. People must be able to understand what we are
trying to convey. Decisions are based on clear and reli-
able information. chg the best we can posstbly be
requires us to recognize our individual weaknesses and
do something to correct them. Your.impact will depend
on your credibility. If you master those three areas alone,
believe me, it will add greatly to your skills apd cred-
ibility as a soldier, leader, and adviﬁer. ‘

I urge you to take the resident and nonresident courses
that will enhance your competence and proficiency and

that will add to your expertise. Your chances for promo-

‘tion and possible selection for more varied, responsible,

and. challenging. assignments will be increased. Also
remember: There are no bad assignments in the Army.
My personal experience has taught me that those essign-
ments considered undesirable by most soldiers usually
offer the best opportunity for greater experiences and
professional development..

Leaders, ensure your soldiers know and understand the
NCOES. There are many functional courses available;
discuss these at NCO professional development sessions.
Be all you can be!

This article should be made available to every legal
specialist/NCO and court reporter on active duty and in
the Reserve components.

CLE News

1. Residenf Course Quotas

Attendance at resident CLE courses at The Judge
Advocate General’s School is restricted to those ‘who
have been allocated quotas. If you have not received a
welcome letter or packet, you do not have a quota.
Quota allocations are obtained from local training offices
which receive them from the MACOMs. Reservists
obtain quotas through their unit or ARPERCEN, ATIN:
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132-5200 if they are nonunit reservists. Army National
Guard personnel request quotas through their units. The
Judge Advocate General’s School deals directly with
MACOMs and other major agency training offices. To
verify a quota, you must contact the Nonresident Instruc-
tion Branch, The Judge Advocate General’s School,
Army, Charlottesville, Virginia 22903-1781 (Telephone:
AUTOVON 274-7110, extension 972-6307; commercial
phone: (804) 972-6307).

2. TIAGSA CLE Course Schedule

1990

June 4-8: 103d Semor Officer Legal Onentanon
Course (SF-F1).

June 11-15: 20th Staff Judge Advocate Course (SF~
F52).

June 11-13: 6th SJA Spouses’ Course.
June 18-29: JATT Team Training.

 June 18-29: JAOAC (Phase IV).
June 20-22: General Counsel’s Worksli_op.

June 26-29: U.S. Army Claims Service Trzining Semi-
nar. ,

July 9-11: “1st
(7A-550A1).

* July 10-13: 21st Methods of Instruction Course (SF-
F70).

July 12-13: 1st Senior/Master CWQO Technical Cer-
tification Course (7A-550A2).

~ July 16-18: Professional Recruiting Training Seminar.

July 16-20 2d STARC Law and Mobilization Work-
shop.

July 16-27: 122d Contract Attorneys Course (SF-F10).
July 23-September 26; 122d Basic Course (5-27-C20).

July 30-May 17, 1991: 39th Graduate Course (5-27-
c22).

August 6-10; 45th Law of War Workshop (S5F-F42).

August 13-17: 14th Criminal Law New Developments
Course (5F-F35).

August 20-24: 1st Senior Legal NCO Management
Course (512-71D/E/40/50).

September 10-14: 8th Contract Claims, Litigation &
Remedies Course (SF-F13). .

September 17-19: Chief Legal NCO Workshop.

Legal = Administrator’s - Course

3. Civilian Sponsored CLE Courses

August 1990

2-3: PLI, Bankruptcy Developments for Workout
Officers and Counsel, New York, NY.
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2-3: NELI, Employment Dlscnmrnatlon Law Update
Washlngton, D.C.. ,

~-2-3: PLI, Management and Trral of a Medrcal Malprac-
tice Case, New York NY.

2-4: PLI Acqulsmons and Mergers San Francrseo
CA

3 PLI Real Estate Opmlons Letters, New York NY
9-10: PL1], Accountants " Liability, San Francrsco, CA.

- 9-10: PLI Introductron to Quahﬁed Pensron -and Profit
Sharing, Chicago, IL.

9-19: NITA, Northeast Regional Program in Trial
Advocacy, Hempstead, NY.

-13-17: PLI, Basic UCC Skrlls Week, New York, NY.

15-17: ALIABA, Land Use Institute: Plannmg, Reg-
ulatron, thlgatron Boston, MA.

16-1_7. PLI, Accountmg for Lawyersl, Los Angeles',
CA. i ‘ o

16-17: PLI Advanced Secunues Law Workshop, »

Hilton Head, SC.

16- 17 PLI Creatrve Real Estate Frnancmg, Chlcago,
IL.

16-17: PLI, Workshop on Legal Wntmg, New York,
NY. -~

16-26: NITA, Rocky Mountam Reglonal Program in
Trlal Advooacy, Denver, CO.

20-21 ALIABA, Colorado Spnngs Tax Institute, Col-
orado Springs, CO.

20-24: ALTIABA, The Emergmg New Umform Com-
merclal Code, Palo Alto, CA.

23-24: PLI, ‘Introduction to Qualified Pension and
Profrt Shanng, San Francisco, CA.

. 23-24: PLI, Workshop on Legal Wntmg, San Fran-
cisco, CA. -

“For further information on ‘civilian courses, please
contact the institution offering the course. The addresses

are listed in the February 1990 issue of The Army

Lawyer

4. Mandatory Continuing Legal Educatron Jurlsdlc-
tions and Reporting Dates -

Jurisdiction . Reporting Month ‘

Alabama 31 January annually

Arkansas . 30 June annually

Colorado 31 January annually

Delaware On or before 31 July annually every
.other year

Florida . Assigned monthly deadlines every
three years

Georgia 31 January annually

Idaho 1 March every. third ‘anniversary of

admission

Jurisdiction . Reporting Month

Indiana " "1 October annually

Iowa " 1'March annually

Kansas 1 July annually *

Kentucky 30 days following complet]on of

o course

Louisiana © * ' 31 January annually

Minnesota 30 June every third year

Mississippi 31 December annually

Missouri 30 June annually

Montana 1 April annually

Nevada 15 January annually

New Jersey 12-month period commencing on first
e ‘ anniversary of bar exam
" New Mexico For members admitted prior to 1 Jan-

uary 1990 the initial reporting year
shall be the year ending September
30, 1990. Every such member shall
receive credit for carryover credit for
1988 and for approved programs at-
tended in the period 1 January 1989
through 30 September 1990. For
members admitted on or after 1 Janu-
ary 1990, the initial reporting year
shall be the first full reporting year
- following the date of admission.

North Carolina 12 hours annually

North Dakota 1 February in three-year intervals
Ohio _ 24 hours every two years

Oklahoma . On or before 15 February annually
Oregon Beginning 1 January 1988 in three

year intervals

South Carolina 10 January annually |

Tennessee 31 January annually

Texas ~ Birth month annually

Utah 31 December of 2d year of admlssmn

Vermont 1 June every other year

Virginia 30 June annually

Washington 31 January annually

West Virginia - 30 June annually’

Wisconsin 31 December in even or odd years de-
T pending on admission :

Wyoming 1 March annually

For address and detailed information, see the January
1990 issue of The Army Lawyer.

S. Indiana Attorneys—Take Note! .

The Commandant, TTAGSA, recently received a letter
from the Administrator of the Supreme Court of Indiana
conceming certification of active law licenses. The
Administrator noted the following:

‘Over the last several years Indiana has received
‘numerous requests to certify active law licenses to

- Bar Examiners in the District of Columbia and the

State of Virginia. The requests are generated by
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military lawyers  approachirig ' ETS. While " miost.
_ have maintained an active Indiana law, hcense. N
~ many have not pald their annual. disciplinary fee, 1‘_*‘,'
opting instead to sign an affldaylt indicating inac- i
~ tive practice. This causes troyble for these ofﬁcers .
who seek to enter another ]unsdlctlon ona forelgn
license, since some Junsdlcttons requlre ‘an active ', :
license for flve of the last seven years If an. m-

'+‘active status hassbeen mamtamed @ bar exum may "
face such: offlcers A R ‘

,.|n tv.-r‘.‘ SR

1. TJAGSA Matertalls Avallable .Through Defense
Techmcal Informatlon Center

Each year, TJAGSA pubhshes deskbooks and mate-
rials to support resident instruction. Much of this mate-
rial is useful to judge advocates:and. government civilian
attorneys who are not able to attend courses in their prac-
tice areas. The School receives many requests each year
for these materials. Because such - distribution is not
within the School’s mission, TJAGSA does not have the
resources to provide these publicatlons i ‘

In order to provide another avenue. of avatlablllty,
some of this material is being made’ available through the
Defense Technical Informatlon Center (DTIC). “There are
two ‘ways an office may obtain this matérial. The first is
to get it through a user llbrary on the installation. Most
technical and school libraries are DTIC *‘users."" If they
are **school’’ libraries, they may be free users. The sec-
ond way is for the office or orgamzatron to become a
government user Govemment agency users pay five dol-
lars per hard copy for reports of '1-100 pages and seven
cents for each additional page over 100, or nmety five
cents per fiche copy. Overseas users may obtain one copy
of a report at no charge. The necessary information and
forms to become reglstered as a user may be requested
from: Defense Technical Information Center, Cameron
Station, Alexandria, VA 22314- 6145, telephone (202)
274-7633, AUTOVON 284-7633.

Once registered, an office or other organization may
open a deposit account with the National Technical Infor-
mation Service to facilitate ordering materials. Informa-
tion concerning this procedure will be provided when a
request for user status is submltted v

Users are provxdcd brweekly and: cumulatlve mdlces
These indices are classified as a single confidential docu-
ment and mailed only to those DTIC users whose organi-
zations have a facility clearance. This will not affect the
ability of organizations to become DTIC users, nor will it
affect the ordenng vof TIAGSA" pubhcauons through

b
R
T

Current Materlal of Interest o

DTIC. All TJAGSA: pubhcattons are unclasstfied and the
relevant ordering’ information, such- -as DTIC numbers
and titles, will be published in The Army Lawyer. The
following TJAGSA publications are available"through
DTIC. The nine character identifier beginning with the
letters AD are numbers assigned by DTIC and must be
used when ordermg pubhcatlons

Contract Law

Contract Law, Government Contract

Law Deskbook ol lIJAGS ADK 89 l

(356 pgs).:: o

Contract Law, Government Contract

.Law - Deskbook, . Vol'. 2/JAGS-

Top oo - ADK-8942 (294 pgs):

AD B136200 . Fiscal Law Deskbook/JAGS ADK- 89 3

- i (278 pgs).

AD B100211 - Contract . Law Semmar Problemsl
- JAGS- ADK.-86 1 (65 pgs)

AD BI136337

AD B136338

Legal Assrstance

Administrative and “Civil Law, " All
States Guide to Gathishment Laws &
vProcedureleAGS ADA 86-10 - (253
pgs). -
Legal Ass15tance Gulde Consumer Law
JJAGS-ADA-89-3 (609 pgs).
‘Legal Assistance Wills Gu:de/JAGS-
- ADA-87-12' (339 pgs).
Legal Assistance Guide Administration
Guide/JAGS-ADA-89-1 (195 pgs).
Legal Assistance Guide Real Property
JJAGS-ADA-89-2 (253 pgs). o
.All States Marriage & Divorce Gutde/
JAGS-ADA-84-3 (208 pgs).
‘All States Guide to State Notarial Laws/
JAGS-ADA-85-2 (56.pgs).
All States Law Summary, Vol I/JAGS-
~v .- ADA-87-5 (467 pgs).
AD B114053 Al States Law Summary, Vol II/JAGS-
CTU ADACST-6 (417 pgs)

AD A[74511

AD 13135492‘ i
AD B116101 .
AD B136218
AD B135453
AD A174549 .
AD B089092 .

AD B114052
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S AD B095857

i 1'._‘4\0 B124193

. ADBIlMOSS -
AD msg

: "D 3090989 '
it '. AD Bomzs

T "‘Anmmos o
. ADBI160%9
| ADBI26I20

- ?Ao-hlmzt

" ADBIOR0SE

;:'All Statw Law Summary Vol III/
JAGS-ADA-87-7 (450 pgs).: -
_ - Assistance Deskbook, Vol :
" JAGS-ADA-85-3 (760 pgs).
Legal  Assistance Deskbook, Val ll} :
~ . JAGS-ADA-85-4 (590 pgs). '
* USAREUR Legal Assistance Hand- K
" bookfJAGS-ADA- 855 (315pgs). .
MaterialleAGS-

Legal

Proactive  Law
ADA-85-9 (226 pgs).

Legal -Assistance Prevemive Law,

Series/JAGS-ADA-87-10 (205 pgs).

Legal  Assistance’ Tax I,nfomu.nion,v.
-Series/JAGS-ADA-87-9 (121 pgs).

Model Tax Assistance Program/JAGS- - AD B136361

ADA-88-2 (65 pgs).

Legal Assistance Attorney’s Federalv,'

Income Tax Guxde/JA 266-90 (230
pgs)-

Clalms

“Claims * Programmed -rewaGs- '
o ADA-87-2 (119 pgs). :

Admlnlstratlve and Clvll Law ,

,"..'AD 3687842

" AD 308784_9

- = E - AD’;_éq:svsdg ,
7 AD ,9139524
7 *AD B130522
. ﬁpbloim_

' %AD B139523

a f]\b Biaoszs_

Envu'onmental Law[JAGS~ADA 84 S

-(176 pgs). ' :
AR 15-6 Investigations: Progmmmed .

Instruction/JAGS-ADA-86-4 (40 pgs).

_Military Aid- to Law Enforcement/
JAGS-ADA-84-7 (76 pgs).
.Government

Information * Practices/
JAGS-ADA-89-6 (416 pgs).

Law of Military Installations/JAGS-

ADA-86-1 (298 pgs).
Defensive = Federal . ngatlon/JAGS-
ADA-89-7 (862 pgs).

" Reports of ‘Survey and Line of Duty.
‘Determination/ JAGS-ADA- 87-3 (llO

pes).
Practical Exercises in- Admimstratwe

.and Civil Law and Management/JAGS-

ADA-86-9 (146 pgs).
The Staff Judge Advocate Officer Mani-
ager’s Handbook/AC[L. ST-29Q

o Labor Law ;
Law of Federal EmploymentlIAGS--’

ADA-89-4 (450 pgs).
Law - of Federal l..nbor-Managemem

. RelanonsIJAGS-ADA—89-S (452 pgs)

Developments, Doctrlne & therature k

Mllltary CllaﬁonllAGS-DD—SSI (37
PSS) ' '

1988 Legal Assistance Update/ucs-“
ADAE1 .

'AD B135506

AD B100212

AD B135459

*AD B140543

Criminal Law

Criminal Law Deskbook Crimes &
Defenses/JAGS-ADC-89-1 (205 pgs).

" "Reserve Component Criminal Law PEs/

JAGS-ADC-86-1 (88 pgs).

Senior Officers Legal Orientation/

o " JAGS-ADC-89-2 (225 pgs).
*AD B140529 -

Criminal Law, Nonjudicial Punish-
ment/JAGS-ADC-89-4 (43 pgs).

Trial Counsel & Defense Counsel
Handbook/JAGS-ADC-90-6 (469 pgs).

Reserve Affairs

- Reserve Component JAGC Personnel

Policies = Handbook/JAGS-GRA-89-1
(188 pgs).

" The following CID publication is also available

~ through DTIC:

AD A145966

USACIDC Pam 195-8, Criminal Inves-
tigations, Violation of the USC in
Economic Crime Investigations (250

Pgs)-

‘ 'l'hose ordering publications are reminded that they are

- for government use only.

- *Indicates new publication or revised edition.

Listed below

Number
AR 11-34

AR 25-55
AR $5-355

AR 601-210

" AR 608-10

AR 700-20

DA Pam 600-45

‘2. Regulations & Pamphlets

are new publications and changes to

' existing publications.

Title

The Army Respiratory
Protection Program
The Department of
Army Freedom of
Information Act Pro-
gram (This Regulation

. supersedes AR 340-17,
1 Oct 82)

Defense Traffic Man-
agement Regulation:
Transportation Facility
Guide—Navy, Marine
Corps, and the Coast

~ Guard (Vol. 3)

Regular Army and
Army Reserve Enlist-
‘ment Program

Child Development
Services

Ammunition Peculiar
Equipment (APE)
Army Communities

Date
15 Feb 90

10 Jan 90

15 Jan 90

14 Feb 90

12 Feb 90
5 Feb 90

Oct 89
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By Order of the Secretary of the Army:

CARL E. VUONO
General, United States Army
Chief of Staff

Ofticial:
WILLIAM J. MEEHAN 1

Brigadier General, Unlted States Army
The Adjutant General

Distribution: Special

Department of the Army

The Judge Advocate General's School
Us Army

ATTN: JAGS-DDL

Charlottesvlile, VA 22903-1781

SECOND CLASS MAIL

PIN: 067757000
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